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SaAana HacTOHinnx'b onepKOB’b—KOCHyTbca bt> o6in,nx'b 
qepTaxi> pojin yrojioBHofi 3aiAHTbi B*b  odmecTBeHHOH hch3hh, ea 
coųiajibHaro h lopuAunecKaro 3HaHeHisi, ea ocHOBHbix,b npaBii m 
(JjyHKiĮiH. FlepBOHaHajibHO (bt> 1930 r.) 9th onepKH H3A3Hbi 6bijm 
Ha AHTOBCKOM'b HSbiK'b („Baudžiamųjų bylų gynimas“—Tpyzu>i 
lopHAH^ecKaro 4)aKyjIbTeTa JlHTOBCKaro YHHBepcHTeTa, t. 7). 
Ohh npeACTaBjiHK)Tb cočoio jieKnin, KOTopbia aBTopij npeAno- 
aarajrb nponecTb B"b JluTOBCKOM'b, HbiH'b hmchh BHTOBTa BejiM- 
Karo, y’HHBepcHTeT'b oKaHHHBaiomHM'b lopHAHHecKifi ^BKyjfbTerb 
cTyACHTHM'b. npeAnojioHceHie aBTopa He ocymecTBHJiocb irbjin- 
komt*,  eMy ynajiocb jinnib cnopajiinjecKH 3H3K0MHTb cryAeHTOB’b 
Cb COAepHCaHieM'b 3THX”b OnepKOBTj. HbIH’fc STH OHepKH—JieKIĮlH 
H3AaiOTCfl Ha pyCCKOM'b HSblK’fc Cb HeSoJIbUIHMH HSM'bHC- 
HlflMH H nOnOJIHeHlHMH. K"b HHMT> npHČaBJieH'b B"b KOHH’b 
^iJ^OAHH’b HOBblH OHepK'b „OČHĮift BSFJIHA'b Ha p O JI b 33IHHTHHKa 

bt> yro/iOBHOM'b A'bjrb h saKJHOneHie“,—KOTopMM'b aBTopt chh- 
Ta-zrb HyntHbiM'b AonojiHHTb cbok) pačoTy. Bt> stomt. nocjrbA- 
HCMTs OnepK'fc aBTOpl,, MeHŲiy npOHHM'b, HCnO.Hb3OB3.Zrb H'feKO- 
TOpblH HOBNH COHHHeHlH, HM^IOnĮIH OTHOIHCHie KT> A3HHOMy npeA“ 
MeTy h BbinieAiuifl yace nocjrfe ony6<ziHKOBaHiH nepBaro HSAaHia, 
a Taicace H’hKOTopbiH KHHrn, KOTOpbia npejKAe čmjih HeAocrynHbi 
aBTOpy h nona<nH bt> ero pyKH Jinnib BnocA'bACTBin (Vargha, 
Die Vertheidigung in Strafsachen, Wien, 1879, OoifriHitKiH, 3a- 
mHTa B"b yrojioBHOM'b npoųeccb, kskij odmecTBeHHoe cjiy>KeHie, 
1885 r., h Ap.).

C. ErbJlttųKUM).



I.

CyiųHOCTb yronoBHofi 3aiųHTbi.
yrojiOBHaa 3amnTa npn HHKBH3nnioHHOMi> nponecct. BaiflHie ofiBHHHTejib- 

Haro nponecca Ha nocraHOBKy 3aniHTbi. YrojioBnan 3amnTa h „oSmecTBeHHoe 
cjiyjKeHie“. Yneme M. Frydmann’a h ap. o6t> „oSmecTBeHHOM'b cayaceHiH“ 3a- 
iHHTbi. MoMeHTb HAeaaH3auiH bt> yqemn 061 „oSmecTBeHHOMi. cjiyjKeHia*  
yroaoBHoft 3amHTbi. 06mie HCAOCTaTKH yaeHifl o6t> „očmecTBeHHOMb cjiy»e- 
HiH“ yroJiOBHOft 3ainHTbi. YroJiOBHaH 3aniHTa ct> tohkh apteifl paaA'kneHia Tpyaa 
btj yroaoBHOM'b nponeccb. yrojiOBHaa 3aniHTa h npejiCTaBHTeabCTBO. 3aniHTHHK'b, 
KaKb npeacTaBHTeab HHTepecoB'b oČBHHaeMaro. Ouinqie npeACTaBHTeabCTBa 3a- 
iHHTHHKa ott> Apyrincb BHAOB*b  JopHAHHecKaro npeacTaBHTejibCTBa (noBtpeHHaro 
bi> rpa»AaHCKOM-b nta'h). CooTHomeHifl Meatny noA3auiHTHbiMb h 3amnTHHK0M'b, 
koktj MaHflaTOpieMb nepBaro.

*) OČBHHJieMbitt B"b niHpoKOM'b CMbicat—3to BCHKoe npecjrbayeMoe BT> 
nponecci anuo, noAO3p'faBaeMoe bi npecTynHOMb jrfcflHJn, noAcyAHMbiii—to »e 
jihiio c-b momchtb npeAaHifl cyny bt> o6uihxt> cyne6HbiXT> ycTaHOBJieHto-b (cm. 
ct. 548, 549, 556 h Ap. Yct. Yr. Cyaonp.). 3Ta TepMHHOJioriji, bi> očmeM-b, He 
BbiAepjKaHa bt> YciaBi ao KOHua (ct. 119,121, 133 YcTaBa, Poshht*, YroAOBHoe 
CyAonpOH3BOACTBO, 1916, CTp. 300). Yct. y r. Cyaonp. TepMaHiH (h KaaftneAbi) 
ynoTpefiJifleTi, TepMHHbi: Angeschuldigter—ofiBHHJieMbiii h Beschuldigter—noacy- 
AHMbift. Str. Proz. Ordn. §§ 112 h c ji., § 133 h cji. Bt> HacToamffiCb oqepKaxT» 
npHHarb, yaoScTBa paan, ajih Bcfexi> npHBaeKaeMHX’b, bo BC'fexi> CTaAiaxT> npoH3- 
BOACTBa, TepMHHb „ oSBHHJieMblfi', nOAT> KOTOpbIM'b CJrfeAyeTb paayM’fcTb, CTajIO 
čbiTb, oČBHHHCMaro bt> fiojite niHpoKOM'b cMbicat h „noAcyflHMaro“.

BonpocaMH yrdjiOBHofi 3amHTbi ctsjih HHTepecoBaTbCH cpaB- 
HHTe/ibHO HeAaBHO. PaH'be icb Heii OTHocnjiHCb paBHOAyniHO 
hjih AaHce npeHedpeiKHTejibHO. Bt> npejKHee BpeMH bt, EBpoįrb, 
npM rocnoflCTB'b, nonra 6e3pa3(zrb<zibHOM’b, HHKBjtaHiiioHHaro npo- 
Hecca, rjiaBHOH ų'bjibio, KOTOpyio craBHJio ceč’b cynedHoe npon3- 
BOflCTBO BTj yrOJIOBHOM’b .ZŲfejrb, 6bIJIO AOCTlDKeHie OČBHHHTeJIb- 
Haro npnroBopa h HajiOMceHie HaKa3aHifl Ha oČBHHjieMaro1). 
B<nacTb, npHBjieKafl oČBHHHeMarcj, rbM'b caMbiivrb Tpečyerb įųir 
Hero ocyiKAeHifl h HaKa3aHin. „TopncecTBOM'b*  6bi.zio ocynmeme. 
Oho conpOHCAajiocb 3a*iacTyio  aicraMH HcecTOKaro 3JiopaACTBa co 
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cTopOHbi cyaa h HcnojiHHTejieH npuroBOpa, yTOH^eHHMMH h My- 
HHTe/ibHbiMH Ka3HHMH. HeyAHBHTejibHO, hto bch cyAeČHaa Ma- 
niMHa 3aocTpBJiacb bt. tomt, HanpaBJieHiH, hto6bi nojiyųHTb iipn- 
3HaHie oČBHHHeMaro, BToro „jiymuaro bt> Mip’b AOKa3aTeAbCTBa“. 
3aniHTa čbijia iiom^om, ee Tepn-bjiH h TOJibKo TepirfejiH. TaK"b 
Ha3biBaeMafl (JjopMajibHaH 3amHTa, noA'b KOTOpoii bi. įmyiek pa3y- 
M'beTCsi „npeACTaBHTejibCTBO oČBHHaeMaro nepe^'b yrojioBHbiM’b 
cyjįOM’b h coBOKynHOCTb npaBij, npeAOCTaBJifleMbDCb 3acTyn- 
HMKy oČBHHJieMaro ajisi orpa^eHia HHTepecoB’b nocA'bAHflro“ 
—opraHH3OBaHH35i h caMOCTOBTejibHaH, npeTeHjiyiomafl Ha He3aBH- 
CHMOCTb, 6biJia noHTH coBepnieHHO nyncAa HHKBH3HųioHHOMy npo- 
įieccy: ona ycTynajia M'fecTo 3amirrb MaTepiajibHon, KOTopan, čyayHH 
npeAOCTaBjieHa caMOMy oČBHHneMOMy, 6biJia bi> to ace BpeMH oa- 
Hoft H3T> (jjyHKųift cyAa, ptinaiojuaro Afejio, a TaioKe othhcth 
nydjiHHHaro očbhhhtcjih1). To/ibKO Tor^a, Kor^a Ha cųeHy BbiCTy- 
IIHJrb OČBHHHTeJIbHblft npOIjeCCb, H CyA'b CTaJTb CTpeMHTbCH KT> 
AocTHHceHiio cnpaBeA<ziHBOCTH, t. e. kt> oč'beKTHBHOMy, 6e3npn- 
CTpaCTHOMy BblHCHeHlIO, BHHOBeH’b AH o6BHHRCMbIH B”b npHnHCH- 
BaeMOM'b eMy A'bHHlH HAH H'fcT'b,—HapHAy CT> pOAbK) OČBHHHTeJIH, Ha 
KOToparo yna^ajia bch TSDKecTb npeAcraBjieHiH AaHHbix,b h AOKa- 
3aTeJIbCTB'b OČBHHeHlfl, CTaJia BblABHraTbCH H pOJIb 3amHTbI, KaiCb 
ecTecTBeHHaro npoTUBOBisca oČBHHeHiio. npeatHift „nacMHOK'b 
npaBOcyAiH",—KaKHM'b 6bun> HHCTHTyrb (JjopMaAbHoii 3amHTbi bt, 
HHKBH3HIli0HH0M’b npOIĮeCCt,—CT3JTb Tdiepb JKCAdHHblM'b A^TH- 
meM-b, Heo6xoAKMbiM'b 3BeHOM,b npoųecca.EcTecTBeHHO, HTOTeopia 

i) MaTepiajibHaii 3amnTa—sto: die Geltendmachung dessen, was zur Er- 
weisung der Schulddlosigkeit oder der Minderschuld der Beschuldigten dienen 
kann, sei es durch diesen selbst oder durch den Richter oder auch selbst durch 
den Staatsanwalt, Schott, Die Lehre von der formelen Verteidieigung 
nach deutschen Strafprozessrecht, 1886, S. I. OTHocirrejibHo MaTepiaabHOft 
3amnTbi 3aKJiioqaiOTCfl y Hacb HiKOTOpbiH yKa3aHia bt> CT3Tbaxb YcTaBa Yr. 
Cyflonp, 06"b stomt. ynoMHHaeTca bt» cba3h ct> įyHKniaMH cyaeČHaro cjrh.no- 
BaTeafl, KOTopbiii „odflaaH'b ct> nojiHbiMb 6e3npncTpacTieMi npnBOAnTb Bb H3- 
B’fecTHOCTb KaKb oficTOBTeJibCTBa, yjnmaiomia ofiBHHseMaro, TaKb h odcToaTeabCTBa, 
ero onpaBAbiBaiomifl" (ct. 265). Toare OTaacra roBopuTca o npOKypopi h o6t» 
ofiBHHHTejibHoii ptan (ct. 739), o npeAC’fcAaTeji'fe m ero HanyrcTBeHHOM'b cjioBb 
npHCHJKHbiMb 3acba.aTejiHMb (ct. 108). IdM’feeT'b bt> BHjiy 9tott> npejĮMeTb h 3a- 
koht> o Heo6xoanMocTH npeflocTaBJiHTb ofiBHHHEMOMy BceBO3MO)KHbiH cpencTBa 
kt> onpaBAaHiro (ct. 612). 4»opMajibHaa 3amnTa—die gesetzlich (formali) geregelte 
Warnehmung der Interessen eines Beschuldigten durch eire hiezu speciell be- 
rufene Peson, Schott, ib., S. 1, 2,
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npaBa 3aHHAaCb HHCTHTyTOM'b 3aiIlHTbI, CT3A8 BblflCHHTb H H3yqaTb 
ero. rioBBHjiHCb HOBbifl yneHisi o npHpOA’b yrojioBHofi 3am,HTbi.

Stiki* yqeHifi h npHX0AHTCfl 3Abcb KOCHyTbcn, bt> o6jhhxt> 
qepTax,b, bt. ųbjiax'b BHACHeHiH Toro, KaKaa TOHKa sp’bHia Ha 
HHCTHTyrb 3aiIĮHTH AOJDKHa 6bITb yCBOCHa AJIH npaBHJIbHarO 
noHHMaHisi TeopeTHnecKaro h npaKrauecKard ero 3HaqeHin.

1) O6iflCHHTejibHafl 3anHCKa kt> IlpoeKTy hoboB penaKuin YcTaBa yrojiOBH. 
Cynonp., t. 3, 1900 r., cip. 89, 90, Byjibįeprb, OnepK-b H3CJitAOBaHifl $paH- 
ųecKo Kappapa 061 yrojiOBHOft 3aiuK7”fe, 1883 r. CTp. 2, M. 4>oftHHnKift, Kypcb 
yTojioBHaro CyAonpoH3BOflCTBa, 1915 r., CTp. 71, B. CayueBCKift, yųefiHHK'b pyc- 
cKaro yrojiOBHaro npouecca, 1895 r. crp, 269, H. Po3Hht>, yro/ioBHoe Cyiio- 
npoH3BOACTBO, 1916 r., CTp. 303.

2) Systematisches Handbuch dęr Verteidigung im strafverfahren, 1870, S. 30.

Tb, KOTopbie yųnjiH,- a sto yneHie čbijio HaHČOA'be nony- 
rtflpHblM-b BT> HayK'fc H npaKTHK^,—HTO B*b  yTOJIOBHOH 3amHTh Ha- 
ĄjiejKHTb ycMaTpHBaTb ocočoe cnem«į)HqecKOe BcjiyxceHie o6me- 
CTBy“, HacTaHBajiH, hto sto „očmecTBeHHoe cjiyHceHie“—BepxoB- 
Haa samana, onpeA'bAHiomaH cočoio Becb xapaKTepi» h toht> a^h- 
TeJibHocTH 3amnTHHKa. 3am,HTa, yTBepHŲįajiH npeACTaBHTejin sto­
to yneHin, ecTb npHMOH HHTepecb očmecTBa, bo hmh KOToparo 
TpečyeTca HaKa3aHie BHHOBHaro. ^opMaAbHaa 3amHTa HyacHa bt> 
HHTepecax’b ny6jintiHbix'b, o6mecTBeHHMX,b ’).

ToHKy sparną „očmecTBeHHaro cAyHceHia“ 3aniHTH mhoto 
jibT’b TOMy Ha3aAT> (JjopMyjuipoBaji’b M. Frydtnann TaKHMT> 06- 
paSONTb, HTO OXapaKTepH3OBa/I'b 3aiHHTHHKa Bl> yrOAOBHOM'b 
A'bfl'b, KaKb Gesellschaftsanwalt* 2).

3totb aBTOp*b  HanHHaerb cb toto, hto ycBanBaerb TouKy 
3pbHifl Ha yrojioBHoe npecTynjieHie, npoBeAeHHyio Feurbach’oM'b 
H CBOAHLUyiOCfl K”b IIOAOHCeHiK), HTO rOCyZjapCTBO ecTb npflMOH 
HCTOHHHK'b BAacTH cyAa h Haxa3aHiH 3a npecTynjieHie. nepeši*  
BOJiefi rocynapCTBa aojdkhh KanuTyjiupoBaTb BCb TeopiH o n,bjin 
h npHHMHax’b yroAOBHOH penpeccin (TpaHciieAeHTHbiH nocTpoeHia 
KaHTa, Terejia h ap). rocyAapCTBO—eAHHCTBeHHbiii cyAtH, hto 
AOJdkho 6biTb npecjrbAyeMo h HaKa3biBaeMO h KaKb aojdkho 
BecTH yroAOBHyio penpecciio. ripecTynAeHie—sto toabko 060- 
3HaqeHie rpaHHii'b a^ noHHTia rocyAapcTBeHHOii BAacTH B*b  
onpeA'b.neHHbiii MOMeHTb BpeMeHH, a yroAOBHafi 3aKOH*b  yKasa- 
BacTTi HaMi> rb A'bflHia, kotopmh rocyAapCTBo, corjiacHo cbohmt> 
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iĮ-fcjiflM'b h HHTepecaM'b, HM'herb npaBo h BJiacTb HaKa3biBaTb. 
YrojioBHbiii aaKOįrb HBJiaeTca t3khmi> o6pa3OMi> nacTbio nybjiHa- 
Haro, rocyAapcTBeHHaro npaBa. Ohi pearHpyerb Ha BOJieBbie 
aKTH rpaaęiaH'b. Ohi>—yKpoTHTejib npoaBjiaeMoii OTjrfejibHbiMH jih- 
iiaMH npOTHBHofi rocyAapcTBy bojih (die Machtbefugniss ūber die 
ausserstere Erscheinung gelangenen Willensbestrebungen). Ho noA- 
HHHCHie HaCTHOH BOJIH BOJTfe rOCyAapCTBa AOJDKHO HM'feTb H3B'feCT- 
Hbie npeA'feJibi, h6o h rocyAapcTBeHHaa BJiacTb ocyLU,ecTBJiaeTca 
jhoabmh, a nocjrhAHHM'b npucyme nocToaHHoe CTpeMJieHie ki> 
pacniHpeHiio CBoeii A'bnTejibHocTH h CBoero np0H3B0Jia. 3th npe- 
jįbJibi bt> A'feji'b npecji'bAOBaHia npecTynHHKa CTaBHTb rOcyAapcTBy 
obmecTBO bi> KaaecTB'fc 4>aKTOpa cb cobcTBeHHOH Kp’bnKoii bo- 
jieii, A'bficTByiomefi nporaBb bojih rocyAapCTBa. IlpeACTaBHTejieM'b 
obmecTBa BbiCTynaerb B*b  abhhom'b cjiynab 3aiHHTHHKT>, npoTHBO- 
CTaBJBieMbiii nydjiH’iHOMy oČBHHHTejno, Kaicb penpe3eHTaHTy 
rocyAapcTBa. OdmecTBO npn3biBaerb ki> H3B'bcTHbiM,b rpaHHiĮaM’b 
bt> A’feji-b KpHMHHajibHOH penpecciH. Onnpaacb Ha cboio „sbto- 
H0M1K) BOJIH“, OHO rOBOpHTb yCTSMH 3aiIĮHTHHKa nyČJIHHHOMy 
oČBHHHTe/no: „JlaHHbiii npocTynoicb He AOJDKeH'b 6biTb npecjrb- 
AyeM’b KapaTejibHOH BjiacTbio. Cy&ba He AOjDKeH'b SA'bcb AasaTb 
M'fecTO rocyAapCTBeHHOMy npaBOMoniio HaKa3biBaTb. 3to He Kpn- 
MHHajibHaa HenpaBAa“. TocyAapcTBO qepe3"b nydjtHHHaro o6bh- 
HHTeJIH CTpeMHTCH K*b  paCIHHpeHilO CBOeH KapaTeJIbHOfi M0HĮH, 
icb nob'bA'b reHepajibHofi bojih, dės allgemeinen Willens, HajŲb 
BC'feM'b aacTHbiM’b, iiber alles Particulare, dem Einzelwillen oder 
der Einzelpersonltchkeit entstammende. OdiųecTBo nepeši 3a- 
iHHTHHKa, HanpOTHBi., CTapaeTca jioKajiH3HpoBaTb penpecciio ro- 
CyflapCTBa, HHAHBHAyaJIH3HpOBaTb BHHOBHOCTb h Boodme yaep- 
MCHBaTb Men'b npaBOcy^in bt> odjiacTH A'feftcTBHTejibHOH bhhm 
npHBJieKaeMbDCb, aa6bi sthmi. o6e3nenHTb TOpatecTBO npHHiiHny 
CBodonbi HHAHBHAyyMa, Hto Bjienerb sth abs (JjaKTOpa npoųec- 
ca—odBHHeHie h 3aniHTy—K*b  BbnHOMy cnopy h nocToaHHOMy 
npOTHBOp'fcnilO? HX1. AOJDKHOCTb? Ho CaMa AOJDKHOCTb He npn- 
BOJįHTb HH KT> THKOMy OČOCTpeHlIO npOTHBOp'baiil, HH KT> T3K0H 
HenpeKJioHHOfi nocjrhAOBaTejibHOCTH bi> A'fejrb oTCTSHBaHia CBoeii 
TOHKH Sp'faHifl. H'ferb, 3TO rfe HfleH, KOTOpbIH H3CKBO3b npOHHK3JIH 
Ao chxij ■ nopi> oČBHHeHie h 3amHTy (Parąuet und Barreau), rb 
HAeH, KOTOpbia TOAbKO TOTAS. AOCTHTHyTb yMHpoTBOpeHia, KOTAS 
HejioBbnecTBO Boodiųe nepecraHerb AyMaTb h CTpeMHTbca ’).

2) M. Frydmann, op. cit., S. 8—42.
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Ty Mte, npH6jin3HTejibHO, Mbicjib BbicKa3ajrb bi> Pocciu E. Bacb- 
KOBCKin. Kto AOjDKeH’b OKa3aTb 3amirry oČBHHsieMOMy, kto oČBsaH'b 
B3HTb ero nojŲb CBoe noKpoBHTejibCTBO,—cnpainiiBaerb E. Bacb- 
kobckih—h OTBisHaerb: očmecTBO, noHHMaa no^B oOinecTBOM'b 
bck) coBOKynHOCTb rpajKAaH'b, cocTaBJiHioinnx’b Hace/ieHie AaH- 
Haro rocyAapCTBa. rocynapCTBO npecjrKnyerb bb Jitmb o6BHH5ie- 
Maro OAHoro H3i> mjieHOB’b BToro caMoro oČmecTBa. Bi> cmiy 
stoto očmecTBO jųlh. codcTBeHHaro CBoero Ojiara, rjisi oxpaHH 
CBOHX'b npaBB aojdkho 6paTb noA'b cboio 3amirry oOBHHaeMbnrb, 
KaKi*  rocyąapCTBO čeperb noTepn,bBinHX’b, h OTpnAHTb jijia ynacTia 
bt> nponeccb Ocočaro ynojiHOMoneHHaro, noAOČHaro ynojiHOMoneH- 
HOMy rocynapcTBa—npoKypdpy. TaKUMB ynojiHOMOHeHHbiM’b npeA- 
CTaBHTejieM'b oOmecTBa Ha cy/vb yrojioBHOMB HBJisieTCH npiBo- 
3acTynHHK’b hjih aABOKarb ’).

• x) OpraHH3aųlfl aflBOKaTypbi, q, 2, 1893 r., Ctp. 1 —18,7. 

Teopia očii „odmecTBeHHOM'b cjiynceHia“ 3amnTHHKa h ero 
npM3BaHiH, Raicb npe/įCTaBKTejiH oOmecTBa, 0Ka3a<nacb H3Jho6- 
jieHHbiM'b ynemeMB h BCTp'bneHa čbijia nonra BceoOiuHM'b co- 
nyBCTBieM'b. 3Ta Teopia AOJDKHa čbijia nojjHHTb yroaoBHyio 3a- 
iiĮHTy Ha He^ocaraeMyio BHCOTy. OHa npoHHKajia rjiy6oxo n bb 
cpėay pyccKHx,b aABOKaTOBB. HoBoe noKOjrbHie aABOKaTypbi, 3a. 
CTynuBinee M'bcro npe)KHHXB cTpsiniiHX'b h xoAaTaeBB, „npoAaac- 
hmxb Ayiirb“, „qepHopa6oqHX’b cyna“, Bbipocjio h BocnirraHO 
čbuio HMeHHo bb aTMOccJjep'b B03BbimeHHbixB npeACTaBjieHiž o6b 
„očmecTBeHHOM'b cjiynceHiH“ yrojioBHOH 3amnTbi. Ho h bch Mac- 
ca ocTajibHOH aflBOKaTypbi, H30 ahh bb AeHb OopoBinancH 3a 
npaBO, OTCTaMBaBinaa sto npaBo bb KpynHbixB h MejiKKXB /vb- 
jiaxB h nponeccaxB, bth „MH3HHHbie“ aABOKaTbi corp'bBajiHCb 
BB CBOeH A’b^TeJIbHOCTH, BB 3HanHTeJIbH0H M'bp'b, rbMH MCe Hp- 
KHMH HAeHMH „oOlUeCTBeHHarO CJiyJKeHlH“.

Oah3ko, caina no ceč'b 3Ta Teopia, HacKOJibKO OHa 3a- 
ocTpeHa 6biJia bb H3/iox<eHHbixB yqeHinx'b o „npeACTaBHTejibCTB'b 
HHTepecoB'b očmecTBa“, o6b ynacrin očmecTBa bb npoųeccb 
nepeši. CBOHXB penpe3eHT3HT0BB—3amHTHHK0BB, HBJIReTCH, He- 
coMH'bHHO, H^KOTopofi Hjiea<ziH3anieii h 3aKjnoqaeTB bb ce6b 
3epH0 npeyBejmneHiH, npoTHBop'bniH h HCKyccTBeHHOCTH.

’ lipėme Bcero npnxoAHTCH OTM'bTHTb, hto očmecTBo, bb 
KanecTB'b nero-TO, npoTHBOCTaBJisieMaro rocynapcTBy h KM-bio-
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maro cboh ocočhh npaBOMomn n npaBOByio bojho,—nomrrie, 
He pa3pa6oTaHHoe HacTOJibKO iiojiho, HTOČbi onepnpoBaTb hmi> 
B-b Ab/rb nocTaHOBKH yro/ioBHOH penpeccm ’) /lajrbe, ecjm Aa- 
Hce npeACTaBHTb ce6b yKasaHHyio caMOcTOHTejibHOCTb o6mecTBa 
B*b  OTnpaBJieHiH npaBOcyuisi, to B03HHKaerb Bonpocb, noneMy 
očmecTBO Geperb Ha ce6n A^Aeraiiiio 3amHTHHK0B’b, a He o6bh-

i) Pofieprb 4)ohtj MoJib, cneniajibHO 3aHHMaBiniftca H3CJitAOBaHieMi lopn- 
AnnecKoft npapo^bi ofimecTBa, xoth h oniHHjn> caMOCTOHTeabHoe 3Haqenie 06- 
mecTBa, Kaicb coBOKynHocTH o6mecTBeHHbix,b rpynm., ofijiaaaioiiieft cbohmh hh- 
TepecaMH, KOTopae Moryn, jxa)Ke npnxoaHTb bt> CToaKHOBesie ci> HHTepecaMH 
rocyaapcTBa, ho sth HHTepecbi BHfffajn> bt> coc'bjicTB'fe, bt> coBMicTHOfi >KH3HH 
Ha onpe/r&ieHHOM'b orpaHHaeHHOM'b npocTpaHCTBi. Cb 3thmt> yųeHieMb OTaacTH 
corJiacHJica h KopKyHOBb, JleKiiin no oGmefi Teopin npaBa, 1897, crp. 229—235, 
ho oht> »e OTM-feraat qpe3BbiaaiiHyio ninpoTy aaBaeMaro MoaeMt nocTpoema, bkjiio- 
naiomaro bt> ce6a aa>Ke HaųioHaabHocTb, aaeHbi KOTopoft cBH33Hbi e.n.HHCTBOM'b 
npoHCXoH£xeHiH, a He cociyicTBOM'b. Ci> cBoeii ace ctopohh hh KopKyHOBi, hh kto- 
jih6o Apyroft He npejuioiKHJi’b bt> aaHHOMb oTHOineHin npoqHbixb iopHAKqecKnx'b no- 
CTpoeHiii. Hto ace KacaeTca E. BacbKOBCKaro, to bt> ero yneHin Bonpocb H3o6- 
paxaeTCH TaKHM-b o6pa3OMi>. Ochobhmmh 3JieMeHT3MH noHHTia „rocynapcTBa“ hb- 
jijhotch: TeppHTopia, HacejieHie h BJiacTb. BTopoii H3i> hhxt>, HaceaeHie, h npeacTaB- 
jiaerbcofiofiTy „coBOKynHOCTb o6inecTBeHHbix,b rpynm,“, KOTOpyro Mojib Ha3bi- 
Baerb o6inecTBOMT>. Taiono o6pa3OMi> očmecTBO—sjieMeiiTb rocynapcTBa, h HXb 
HeJib3H OTAtanTb apyrb orb apyra. Ho ohh Moryn> 6biTb aoraaecKH oTJiHnaeMbi: Taicb 
KOCTHHoii CKejieTt 3jieMeHTi> ųeaoB'fenecKaro opraHH3Ma, ho oht> He opraHH3Mb h 
MbicjieHHO MOiKerb 6biTb npoTHBOCTaBaeHb eMy (Yk. con., CTp. 36). Ta ko e niaaeKTHae- 
CKoe ogMCHenie, kt> co»aaiHiio, Maao bt> coctohhih yaoBJieTBopHTb, oho cjihiiikomt. 
aScTpaKTHO h MHCTHnno. HejinniHe 3aMiTHTb, nro pa3rpaHHųeHle MejKjiy rocyaap- 
ctbomt, h očmecTBOMb npoBOAHJiocb paHbine BC'fex,b 9KOHOMHCT3MH—conia- 
jiHCTaMH, npecJi'bflOBaBHiHMH npaKTHnecKifl (peBoaronioHHbia) irfcjiH. Ohh Bbicra- 
bhah piUOMb et noMTieMb noAHTnųecKOfi peBOjnoniH nomiTie peBOJironin 06- 
njecTBeHHoii, CBOjĮaineitca kt> CBepa<eHiio oSmecTBeHHaro crpoa, cymecTByiomaro 
He3aBHCHMO ott> Toro hjih .iipyroro rocyaapCTBeHHaro crpoa. PacnocTpaHeHiio 
stoto yneHia cnocoScTBOBaJia oTuacTH (pHJiocoįna TereJia, no yaeHiio KOToparo 
aHTHTe3ofi ceMbi (Te3Hcy) HBaaeTca He rocyaapcTBO, a rpaaoiaHCKoe o6mecTBo, 
npeucTaBMfliomeecfl pe3yjibTaTOMi> pacnaAeHia ceMbn. OflHaKo h Terejib, kukt, 
yKa3ajn> y)Ke KopKyHOBb, He jiaab onpeA'feaeHHoft BbipafioTKH HOBOMy yneHiio o 
rpaiKAaHCKOM'b oCmecTB'fa h He ycTaHOBHfl'b caMOCToaieJibHaro noHHTia o rpaa<- 
aaHCKOM’b ofinjecTBi. (Cm. KopKyHOB'b, Yk. con. CTp. 230, 231, a TaioKe Tapa- 
HOBCKift, SHHHKJioneaia npaBa, 1923 r. CTp. 301 h cji.,). npaB.ua, Heab3a OTpnnaTb 
bt> ycjiOBiaxb KoaaeKTHBHofi h<H3hh aioneft HtKOTopyio caMOCToaTejibHOCTb »o6- 
mecTBa*, KaK7> TaaoBoro, h bt> CBoe BpeMHMbi cbmh CA'baaJiH BbiBOAbi H3i> 3Toft 
caMOCToaTeabHOCTH btj OTHomeHiH aBTopcKHX'b npaBb h ynacria oSmecTBa bt> 
ocymecTBJieHiH 3THXb npaBb, (Cm. B'baan.KHHb, HoBoe aBTOpCKoe npaBO bt> ero 
ocHOBHbix,b npHHHHnax,b 1912 r., a TamKe HacTHoe npaBO bt> ocHOBHbixb npnH- 
nHnaxi>, 1928 r. CTp. 186). Ho, Bo-nepBbixT>, ofimecTBO Bce we CTpeMHTca He- 

npaB.ua
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HHTejiefi, paaB-fe o6m,ecTBO Bb oAMHaKOBOM M’bp'b He 3anHTepe- 
coBaHO Bb npec^ųeHiH npecTyriJieHiH, nocaraioinMXb Ha cBodo^y, 
a to h Ha caMoe cymecTBOBaHie HHAHBMAyyMOB'b? Cb Apyroii 
ctopohh, paaB^ rocyaapcTBO MOMceTb paBHOAyiiiHO othochtbch 
kt> 3arnHTb, He ycMaTpHBaTb Bb Hefi oAMHb H3b KopHeii npaB- 
JŲIBOCTH H CnpaBeAJIHBOCTH npHTOBOpOBb? Ilo^eMy Hte odmeCTBO 
H36npaeT,b 3aiiĮHTy, a rocyAapcTBO oČBMHeHie? OTKyn,a nponc- 
xoAnTb TaKoe hmchho pa3A^^eHie Tpyaa Mėnesy rocyaapcTBOMb 
h očmecTBOM’b? B'bAb, BCHKoe orpaiKAeme npaBb, KaKb o6iųee 
npaBH/io, B03JiaraeTCH HbiH'fe ex professo n^jinKOMb Ha rocyaap- 
ctbo, nocTpoeHHoe Ha npMHHMnaxb paBeHCTBa (npaBOBoe rocy- 
AapcTBo). OxpaHa cboGoah OTA'bjibHbixb rpaxqiaHb, a TaioKe 
n.'fejibLK'b rpynirb He MO»ceTb o6pa30BaTb hbio 6bi to hm 6hjio 
oco6yio (įjyHKųiio mjih npeporaraBy, KaKb bto mojkho 6hjio 
Mbic«TMTb npH a6cojnoTH3M’b, a cocTaBJiaeTb ocHOBHyio 3a6oTy 
h samany caMoii rocyjĮapcTBeHHOH opraHH3aijin. OneBMAHO, hto 
ecjiH 6bi HyjKHO opraHM3OBaTb 3amnTy iioaočho TOMy, KaKb 
opraHH3yeTCM oČBHHeHie, rocyAapCTBO B3M0 6h sto Ha ce6fl, 
ycTpanBaM no cBoeMy ma6jiOHy h to n apyroe.

EcrecTBeHHO, hto npn n3JK»KeHHOH nocTaHOBK'b pasA'bjieHin 
Bb cocTOMHin B03HMKaTb h Tanie Bonpocbi: noneMy oČBHHeHie 
rocyAapcTBeHHoe cziyMceHie, a 3aiiĮKTa H'ferb? He BBJiaeTca Jin 
nocjrfeAHHH TaKHce rocyAapCTBeHHHMb cjiyxceHieMb? H A'bftcTBM- 
TejibHO, H’ferb He^ocTaTKa Bb rojiocaxb, HacTanBaiomMXb Ha 
STOft HMeHHO TOHK'fc 3piHIH. OTnpaBJISlflCb OTb HACM „KOJIJieKTMBHarO 
MHTepeca“, npHxo,naTb Kb BbiBOAy, hto 3amnTa— opranb rocy- 
.napcTBeHHaro c/iy»:eHia. TaKMMb o6pa3OMb nacTHbifi HHTepecb, 
KaKHMb Bce ace aBJiaeTca Bb Konųt KOHųoBb orpa>KAeHie jimh- 
hocth npnBJieneHHaro Bb BHA'b 3amnTbi ero npaBb nepeflb cy- 
jjoMb, B03B0AMTb Ha CTeneHb MHTepeca nyč/inHHaro, HHTepeca

coMH’feHHO kt> cjiiflHiro ci> rocy.napcTBOMi>, KOTopoe fieperb Ha ce6a ocymecTBJie- 
Hie rjiaBH’feftmnK'b o6mecTBeHHbiXT» cįjyHKuitt, Kaicb peryjisrrop-b Meacfly OTA'hab- 
HbiMH ofimecTBeHHbiMH rpynnaMH h opraHH3aiiiflMH, Tani, hto rpaHb Meamy 
.očmecTBOM'b' h .rocyaapcTBOM'b* AOJbKHa, noBHAHMOMy, bt» fiyaymeMt He 
yBeJiHHHBaTbCH, a yMeHbinaTbca; o6t> 3tomt> hcho roBopHTB coiiiajibHaa tchach- 
uia nocjrfcjiHflro BpeineHH. A, B0-BT0pbix-b»—h sto bt> jiaHHOM'b cjiynat caMoe 
mBHoe—rocyaapcTBo He Moacerb ycrynHTb oSmecTBy KaKm-jinfio cepbe3Hbia 
npaBOMoųia bt> Toft ofijiacin, ptųb HAerb o npecjitAOBaHiH npecTynJieHifi, 
t. e. nocaraTe.iibCTB'b Ha 6biTie caMoro KOoeKTHBa.
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rocyaapcTBeHHaro1). MaJio Toro, h Bb 9T0Mb Moacerb čbiTb 
OAHa H3b onacH'hfiniHX'b cropoHb yneHia o KOAJieKTHBHCTCKOMb 
xapaKTep'b 3aniHTbi,—HacTaHBaiOTb Ha npnHsrriH rocyAapcTBOMb 
B”b CBOH pyKH M0H0n0JIJ13Hp0BaHifl A'fe.Zia 3aiIĮHTbI Bb yrOAOBHOMb 
npouecc-b. Bm^cto AodpOBOAbHaro corjiaineHiH 3aiiĮMTHHKa cb 
AOB'hpHTeJieM’b, HBjifliomarocfl HMH'b npaBHAOMb, TpečyioTb ro- 
cynapcTBeHHOM opraHH3aiiiH 3amnTM, Cb rfeMb, hto 33ihhthhkh 
AOJDKhh nepefiTH B’b paspsiA’B HHHOBHHKOBb, HapaBH'b Cb nyč- 
JIH’JHhlMH odBHHHTe^HMH. 3tO—TOTb IIOpflAČK'b, KOTOpblfi Cyiųe- 
CTBOBajrb Kor^a-TO B’b H'bKOTopbDCb cTpaHaxb EBponM. Offb 
COXpaHHJICfl AO CHXb nopb B’b OTAfejIbHbDCb K3HT0HaXb UlBefi- 
iĮapin, B’b KOTopbix’b o6bhhhtcak) — Anklagebeamte—npOTHBO- 
cTaBjraeTCH 3amnTHHK'b—AOJDKHOCTHoe ahuo—Verteidigungsbeamte, 
XOTH 3amHTHHK'b SA'tCb BIipaB’fe HM'feTb TaioKe n a emyro npaK- 
THKy h He noAynaeT-b acaAOBaHba orb rocyAapcTBa2). Mhcab 
o npeBpaiųeHiH 3aiiĮHTHHKa Bb aoaachocthoc ahiio noAAepiKH- 
Bajin Carrara, Ortlof, Hugo Meyer. lipu 9T0Mb noAOAceHiH h 06- 
BHH6H16 H 3aiIĮHTa IlpflMO CAyHCaTb TOCyAapCTBy H ero IĮ’feAHM'b 
B’b A'bA'b npecA'feAOBaHifl npecTyimeHiii—nepBoe npHHHMaa Ha 
cečfl oČAHneHie npHBjieKaeMaro, BTOpasi—očpačaTbiBaH h ao- 
CTaBAHH MaTepiaAb, npeAHa3Ha9aeMbiH aah yjiyHineHisi noAOHceHia 
oČBHHfieMaro, onpaBAaHin ero hah CMsrųenisi bhhli. M o6bh- 
HHTŪJIb H 3aiAHTHHK'b, IIO 3T0H KOHųenųiH, AOJIiKHbl OAMHaKOBO 
coA'kflcTBOBaTb cyAy Bb ocB'bm.eHiH A’bJia h AOCTH»ceHiH cnpa- 
BeAAHBaro npurosopa. H^KOTopoe aoctohhctbo stoh cncreMbi 
aaKAIOHaeTCfl B’b TOMb, 9T0 3aiIĮHTa BnOJIH'b cpaBHHBaeTCfl B’b 
npaBaxb cb odBHHeHieMb, npiočp'bTaerb BO3MOXKHOCTb rnupo- 
Karo h noAHaro pa3CA'bAOBaHisi A^a, noAynaerb OTOBcroAy HyjK- 
HblH CB'bA’feHiH, HMnOHHpyeTb CBOHMb aBTOpHTCTOMb AOJDKHOCT- 
Horo jiHiia KaKb na cyA'b, TaKb h BH'fc cyAa, nepeAb JiHąaMn 
H yqpeHfAeHiHMH, Cb KOTOpbIMH npHXOAHTCH COnpHKacaTbCH 
npn coČHpaHin Hy>KHbixb A'b^y AaHHbixb. Ho Bce 3tč HCKy- 
naeTCfl Cb JIHXBOH r^Mb, HTO 3aiH,HTHHKb CT3HOBHTCH 3A^Cb 
Oį)(į)HIĮiaJIbHbIMb 3aCTyiIHHKOMb, Hū BHyiUaroiIŲlMb AOB'bpifl HH

1) Bi> nocjitflHee BpeMH, 3Ty ny6jinqHO—npaBOByro Tonny 3p±Hia totobt, 
npHHBTb (Ha noHB'b opraHH3auiH npoiįecciaHajibHaro cyjiedHaro 3acTynHHqecTBa 
bo <I>paHiĮiH) Appleton, Traitė’de la professlon d’avocat, 1928, p. 16 („plutot 
dės fonctions et dės prėrogatives de droit public").

2) Cm. Ruth, Der Vnrteidlger im Schweiz, Strafprozessecht, 1905, S. 21.
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tarieHTy, hh oGujecTBy. 3amHTa TycKH'berb h 6jieKHen>, kaktj ra- 
cHerb oroHb, He nojmepaoiBaeMbiH. neaara Ka3eHin,HHbi
(„K33eHHbIH 3am,HTHHK'b“) JieHCHTb H3 KaaCAOMT> CJIOB'fe 3T0T0 TOCy- 
AapcTBeHHaro 3amHTHKKa, kotopbih nonaBJiaeTca oGBHHHTeaeM'b 
a;aace bt, TOM*b  OTHOiueHiH, hto nocjrbAHifi OTCTaHBaerb HHTepecb 
„nydjiHHHHH“, Meacay Tbivrb KaKb 3am,HTHHK'b nporaBOCTaBaaerb 
eMy HHTepecb „aacrabifi“ (nojiyaaa coaepacaHie orb rocyaap- 
craa), Tanasi noeraHOBKa He OTBbųaerb HcraHHOMy 3HaaeHiio 
3amHTbi. OHa He Aaerb npocTopa pa3BHTiio stoto nHCTmyra, 
CKOBMBaa ero bt, MepTBbncb įjopMaiOj. 3aiųHTy CTpoarb Tyrb 
Bceirbjio Ha njĮeb pa3A^JieHia Tpyna B*b  nponeccb, nrHopnpya ea 
ocočeHHOCTH h CBoeo6pa3Hoe M'fecro ea B*b  nponeccb. y 3aiiĮHT- 
HHKa OTHHMaiOTb eFO HHAMBHAyaJIbHOCTb, CTHMyjrb K*b  6opb6'fe, 
„CBaTofi acapV 3acTynHHaecTBa, npeBpanjaa ero bt* npocToe 
o6e3JiHqeHHoe KOJiecHKO cyneČHOfi ManiHHbi, noaroTOBjiaiomeii 
nparoBOpT, ’).

Boočme, KaaceTca, H'brb nyra MeH-be Ha^eacHaro TeoperaaecKH 
h čojrbe CKOJib3Karo boj npaKraaecKOM'b CMbic/rb, ubMi. nyra npe- 
BpameHia 3amHTHHKa b1> oprarn., Bce paBHO očmecTBa hjih 
rocyĄapcraa. Ha Bbicorb, Ha KOTopyio aceaaiOTb ero npn stomij 
nocTaBura, oho* oSpbTaerb Ha caMOMT> A'bji'b o^Hy nycTOTy, h 
bi> to ace BpeMa anmaioTca npoaHoii orpaAbi HHTepecbi noA3a- 
iiĮHraaro, oxpaHara KOTopue 3aw,HTHHK'b npH3BaH’b no caMOM 
MHceiH CBoefi. O6njecTBO h rocyaapcTBO... ohh 33HHTepecoBaHbi 
ne bt> tomoj, aTo6bi bt> yrojioBHOM'b nponeccb BMCTynaan hxt> 
„penpe3eHTaHrai“, a bt> tomo,, htočk Kaauraift oČBHHaeMbin 
MM'bji'b cBoero 3amHTHHKa, JioftaJibHaro 3acTynHHKa ero cbočoah 
h npaBT,.

Conia<nbHO-4)Haoco(J)CKoe ynerne očTj yroaoBHoft 3am.Hrb, 
KaKTj nyČJiHaHOM'b (oGmecraeHHOM'b, rocyAapcTBeHHOM’b) npea*  
cTaBHTeabCTB'b, rbcHO cBa3biBaK)Tb (ra KOHųenųieH pa3jŲb.neHia 
Tpyna BHyrpH yroaOBHaro npoijecca h 3Abcb yTBepacaaiOTb 
npaBOByio pojib 3aiųnrai.

T) CTOpoHHHKOMT> npeBpauieHifl aflBOKaTypbi bb rocynapcTBeHHyio c«y»6y 
flBMCfl A. Stein: .Radical helfen kann nnr die Verstaatlichung der Advocatur“ 
(Die Verstaatlichung der Advocatur, 1885, S. 14). rlporas-b BbicKa3a.nca bt> cBoe 
BpeMH co Bceft OTueTJiHBOCTbio Gnelst (Die freie Advocatur, 1867, S. 51). Gneist 
HaxoAHaT>, uto ajiBOKaTyph m^cto TaMi, rjth oSphTaioTCH CBodoaHbifl jiyxoBHbisi 
npH3Bania („die freien geistigeu Berufe“).
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Taicb, Ruth ’) TpaKTyerb o6i> Arbeitverteilung n ecre- 
cTBeHHOMT> pacnpeAbAeHiH npoiĮeccyaAbHbixrb įjyHKiĮi’H. no 
ero yKa3aHiio, cyflbfl AOAAceH'b CTOHTb OTAbAbHO ori, 06- 
BHHMTejifl—Verfolger—, a nocAbAHeMy AOAHceH'b npdTHBocTo- 
HTb, Kaicb cTOpoHa cb paBHbiMM npaBaMH (Waffengleichheit), 3aiųHTa. 
CyflbH—He npeydbacAeHHbifi, 6e3CTpacTHbiH, ocropoiKHbiži Bepmn- 
Te/ib A^Jia, odBHHHTeAb—npeACTaBAaeT'b HHHiiiaTHBy bt> AbAb, 
KOTOpaa die Strafrechtspflege zum „rachenden Arm der Gerech- 
tigkeit macht“, 3amirra—npoTHBOBbcb npOTMB'b ncHXOAorHnecKH 
HeM36biKHOfi OAHOCTOpOHHOCTH nOBeAeHlH H AbHCTBIH OČBHHH- 
Te/ifl. Pa3AbAeHie TpyAa TOAbKO totas nojiymrrb npaBHAbHoe 
BbipaaceHie, kotas 3a npHBAeneHHHM’b, HeonbiTHbiMTb h 6e3no- 
MomHbiM'b, dynerb ctohtb CBbAymiH bt> 3aK0Haxi> 3amHTHHKT», 
KOTOpbIH CA^aerb BO3MOHCHbIM'b H OCymeCTBHMblM’b AAH Hero 
ubjiecoo6pa3Hoe HcnoAb3OBaHie ero npaBi, n BbinoAHeHie ero 
npoueccyajibHbDCb o6fl3aHHOCTeH. SHeprnnHoe odBHHeHie, AbHCT- 
BeHHasi 3aiųHTa—sto ABa CTOAda, Ha KOTopbm, iiokohtch der 
Triumfbogen der Gerechtigkeit, 3aMbqaeT,b Ruth.

CaMa no ce6b HAea pa3AbAeHin TpyAa bt> yro/ioBHbix'b 
npoųeccax’b (kuktj h bi> rpaxcAaHCKMX'b npoiieccax,b) He AHineHa 
OCHOBaTejIbHOCTH, Hy>KHO TOAbKO npaBHAbHO npeACTaBHTb ce6b 
npH 3tomt> lopHAHHecKoe nojioJKeHie 3amHTH. MeacAy rbM'b 
topMCTbi, TpaKTyioiųie oSt Arbeitsverteilung, bt^ čoAbniHHCTBb 
H3o6paxcaiOT'b AbAO TaKHMi*  o6pa3OM'b, dass der Verteidiger im 
Interesse dės Staates (der Geselschaft) tatig Sei (Benneke—Bellingf 
Ruth), t. e. bt» cMCTearb pa3AbAeHin TpyAa 3amHTHHK'b ABAHeTCA 
opraHOMi, o4)(į)imiajibHaro CAyxceHisi, hto, kskij Mbi BHAbAH, He 
BbiAepjKHBaerb cepbe3Hoft kphthkh.

HacKOJibKO bt> nepecneKTHBb „npeACTaBHTeAbCTBa ott> koa- 
AeKTHBa“ MOHcerb dbiTb H3BpameHa caMaa hach 3amnTbi, bhaho 
H3T> TOTO, HT0 BIS 3aHlHTHHKb HbKOTOpbie JKeASAH BHAbTb AaHCe 
penpe3eHTaHTa... HayKH. Hayna HBAaeTCH Tofi AyxoBHoii chaoh 
očmecTBa, KOTOpyio npeACTaBAHerb 3aniHTHHK’b bt> yroAOBHOM'b 
AbAb. 3iy MbiCAb (JjopMyAHpOBaA'b A. naAbxoBCKift bt> CAbAyio- 
mnx’b CAOBaxi>: „AABOKarb bt> CTporoMi, h HacToniųeM-b CMbicAb 
CAOBa Moacerb 6biTb toalko npeACTaBHTeAeM’b HayKH Ha cyAb... 
bt> HeH bch ero CHAa, Bce ero 3HaueHie, a noTOMy aABOKaTypa, 
He čyAy’iH, no npnpoAb CBoeii, HHCTHTyTOM'b hh rocyAapCTBeH- 
Haro, hh nacTHaro npaBa, hbahctch opraHOM'b, cBsrayiomHM'b ara

’) Op. cit., S. 8-20.
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Ab^ KaTeropin npaBi>, cjiyHca bt> to ace BpeMsi Jimub bhcihhmt> 
HaynHbiM'b HHTepecaM'b“ ’) HecocTOBTejibHOCTb h HaAyMaHHOCTb 
STOTO B3TJI5IAa rOBOpSTTb C3MH 3a Ce6«. OhTj npHBOAHTb, K3KT1 
cnpaBejŲiuBO yKa3biBajiocb bt> jurrepaTyp’b, kt> TOMy, hto ecjiH 
3aiu,HTHHK'b—opraiTb 3HaHiH, to npoKypopi>, BT> Ka’ieCTB’h ero 
npOTHBHHKa, OJIHIĮeTBOpHeT'b CO60IO HCB'fciKeCTBO (BaCbKOBCKift) 2)(

XapaKTepHO, hto, otkjiohhh yneme IIajibxoBCKaro, ocraB- 
jBHorb 3a HHM'b, T'bM'b He MeH^e, Ty 3ac;iyry, hto ohi> oTBeprb 
KopeHHoe 3a6jiy}KAeHie aBTopoBi>, pa3CMaTpnBaiomHX'b 3amwTy 
(aABOKaTypy) cb nacTHonpaBOBofi tohkh apsirisi, h yKa3ajrb Ha 
Heo6xoAHM0cTb Apyroro B3TJiHAa. „IIpaBAa, caMi*  oht> He paapt- 
niH/i’b stok 33AanH h Bna<zrb bt> ouiHČKy. Ho oniHČKa, Kaicb 
CKa3a;rb MHJIbTOH’b,—BbipaČaTblBaJOIIjaHCH HCTHHa (BaCbKOBCKifi, 
yn. coh., CTp. 12). Mbi, cb CBoeft cTopoHbi, He crajiH 6h ocra- 
HaBJiHBaTbCH Ha stomij yneHiu o npHBJieHeHiH ,,HayKH“ B*b  Kaqe- 
CTB'b „AOB'bpHTe.ZIbHHIJbl “ 3aiH,HTHHKa, ecjin 6h bt> hcmt, ne 
OTpa3HJIOCb B'bHHOe CTpeMJieHie H3T>HTb 3aiHHTy MOTi OČJiaCTH 
očbiHHaro npeACTaBHTejibCTBa, 11311 c4)epbi OTHOiueHiii He.ziOB'bKa 
kt> nejiOB'bKy h noAHHHHTb ee A'kftcTBiio „KOJMeKTHBHaro“ Ha- 
najia, xoth 6bi npH 3tomt> npHUMOCB npi^’braTb kt> TaKHMi> 
HCKyccTBeHHHM’b (įiopMyjiaM’b He—npaBOBoro xapaKTepa, Kaicb 
CBH3b 3aiHHTHMKa Cb TeOpieft H 3IiaHiHMH.

H AyMaeM-b, hto Ha Bonpocb, kt> kskoh nce o6<ziacra npaBO- 
oTHOineHifi othochtch 3amnTa, KaKOBa esi hcthhh3h npnpoAa, 
OTB’b'Tb MOHCeTli ČbITb TOJIbKO OAHH*b:  3aiHHTa BT> yTOJIOBHOM’b 
iipoiieccb ecTb npeACTaBHTe/ibCTBO HHTepecoB'b npHBJieKaeMaro. 
BamHTHHK’b He MOHcerb h He aujokcht. 6biTb hh HbHM-b penpe- 
3eHT3HT0M'b, KaKT> TOJIbKO penpe3eHTaHTOM"b OČBHHSieMarO.

Hacsi npeACTaBHTejibCTBa npHHaAaesKHrb kt> AyxoBHO- 
KyjIbTypHHM’b HB^eHIHM'b HOBbDCb BpeMeHT>. Bl> APCBHOCTH H AS- 
Mce y pHMjmffb OHa nojiynHTia BecbMa cjiačoe BbipasKeHie. npeA- 
CTaBHTejibCTBO noHTH coBepineHHO OTcyTCTByerb y HapoAOBi>

i) O npaB-fe npeflCTaBHTe/ibCTBa Ha cyjrfc, 1876, CTp. 915, 120, 126.

a) 3fltcb, noMcaJiyft, Beeina čojite yMicrau cnoBa pyccnaro įnjiocoįa 
cka3aHflbifl HM*b  no apyroMy noBony h B-b hhoH KOHįnirypaiiiH: ,Xoponiee niuo, 
HanpHM., HayKa... ho ecan kto npHHHMaen HayKy 3a Bucinee hjih xoth 6bi 3a 
ycjiOBHo-caMOCTOBTejibHoe fijiaro... TOTb... HCTHHHyio HayKy Tepaerb*  (Bji. Co- 
aoBbeB'b, HcTopia h 6ynymHOCTb TeonpaTiH, IV, CTp. 600).
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ria nepBbixE CTyneH5ixE pa3BHTiH, .Kor^a yME nejiOB'hKa He pa3- 
bhjie be ceči cnocoČHOCTH OTBjie^eHHaro MbiuiJieHin, a ycrpeM- 
jighe Ha oaho BH'buiHee, o6pa3Hoe h BceMy AyxoBHOMy npn- 
Aaerb BemecTBeHHoe BbipaMceHie“ (A. ropAOHE). lipesne Bcero 
Heo6xoAHMocTb be npe.zĮCTaBHTejibCTB'fe CTaJia qyB cto b a tech be 
A'bJiax’b oneKE, 3arhME nocTeneHHO oho Hana/io nycKaTE poctkh 
be očjiacTH ApyrnxE OTHonieHiH, He TOJibKO MaTepiaJibHaro xa- 
paKTepa. HbiH’b npejįCTaBHTe<zibCTB0 noHHMaeTCH BecEMa innpoKO: 
OHO KaeaeTCH KaKE HMymeCTBeHHOfi, T3KE, BO MHOrOME, H JIHH- 
hoh c(|)epbi nejioB-feKa, npeacTaBHTejibCTBO be HacTOHinee BpeMsi 
HBJiHeTCH pacniHpeHieME npaBOMonift jihhhocth, 3aHHMaa noneT- 
Hoe M'bcTo cpeAH KpynH'bnmnxE npiočp^TeHifi HAen pa3BHTia 
HHAHBHAya/IbHOCTHX). HOHHTHO, HTO npeflCTaBHTeJIbCTBO nblHI- 
HblME IĮB^TOME paCIlB'fejIO BE yrOJIOBHOME npOIteCC’b, TA'b A-fejIO 
HJteTE O CTOJlb B32KHEIXE nepcOHa<ziBHBixE HHTepecaxE, nopoio o 
BceME nepcOHa/ibHOME aoctohhih oČBHHneMaro. 3amHTHHKE— 
npe/lCTaBHTeJIb STHXE JIHqHHXE HHTepeCOBE, JIHHHbIXE npaBE 
h Boodme BcbxE npaBOMOHiH h npaBOBbixE 6-ziarE oČBMHneMaro 
Ha yrojiOBHOME cyA'b.

HtO 3aHĮHTHHKE penpe3eHT3HTE OČBHHfleMarO, 9Ty MbICJIb 
BCKOJib3b BHCKa3a<aE h ria<zibxOBCKift. Ecjih Mbi npoKypopa—3a- 
M'bnaeTE stote aBTopE—npH3HaeME npeACTaBHTeJieME o6bhhh- 
Te/IbHOH BJiaCTH—TO BE CHJiy paBHOnpaBHOCTH, no 3aK0Hy, 
3aiIĮHTbI CE OČBHHSieMblME He TOJIbKO MOMCeME, HO AaiKe AO<7I- 
jkhei npH3HaTb 3aiHHTHHKa npejĮCTaBHTejieME oČBKHsieMaro2).

ZĮ'b.no He M^HneTCH, kohc^ho, ote toto, BbiCTynaeTE jih 
3aHĮHTHHKE BE npOneCC’b, BE KOTOpOME OČBHHHCMblfi flOJOKCHE 
HBHTbCH JIHHHO BE Cy/Ųb, HJIH BE HHOME npOIieCCb.

Ho, čyjįynH no cyiųecTBy npeACTaBHTejieME, yrojioBHbift 
3aiIŲiTHHKE OTJIHHaeTCH H'feKOTOpblME O0pa3OME OTE 06bIKH0BCH- 
Haro penpe3eHTaHTa h be hbcthocth ote noB'bpeHHaro no rpaac- 
AaHCKOMy A'fejiy (stoto paaunnifl He npH3HaeTE A. IlajibxoBCKiH,

i) B'fcjiaiĮKHH'b, HacTHoe npaBO bt> ochobhwxt> npHHiiHnax'b, 1928, CTp. 827. 
Ha cyjii npejtCTaBHTejibCTBO mmcjihtch, KaKT> Tanas 3aM*bHa  bt> npoueccfe o^Horo 
jiHua ApyraMt, npn Kcrropoii Bei nocjrbjiCTBis cyAeČHoft n'fesTeabHocra npescTa- 
bhtcjis najiaioTb HenocTpejicTBeHHO Ha npejiCTaBJiseMaro (Cp. E. BacbKOBCKift, 
OpraHH3aųiH a«BOKaiypbi, s. 1, 1893 r., CTp. 4).

®) Yk. COS., CTp. 116.



- 17 —

kaKt oTnacTH h E. BacbKOBCKifi). Pa3<ziimie 3aKJiioqaeTCH Bl> 
CBoncTB'b t^xt> ČJiarb, OTCTaHBaTb KOTOpbia npusBairb 3amiiT_ 
hhkt» no yrojioBHOMy Ab^y. OČBinuieMbiH bt> yrojioBHOM'b npo- 
ųeccb craBUTb Ha KapTy cboio cBočoAy, necTb hah Aaace 2KH3Hb. 
OhIj HaXOAHTCH B”b COCTOJIHiH Ha/IOB'feKa, y KOTOparO B*b  A'fejrfe 
pbmaeTCH „cyAbča“. Stumt. očycAOBJiHBaeTCH cneiĮH^HnecKafl, 
HHAHBHAyajibHaji pojib ero 3amHTHHKa, Bt OTHonicHin ero. Cy- 
mecTByioT'b, npaBAa, pa3AHHHbiH KaTeropin oČBHHfleMbncb. Hb- 
KOTOpbie H3"b HHX'b AOBOAbHO paBHOAyiIIHO OTHOCHTCH KT BO3- 
HHKinCMy npoTHB'b yroAOBHOMy A'fe/iy.HHbie ct> ropAocrbio

J) Bb H3B'bCTHOM1» npOlieCCt O „BblSoprCKOM^ BO33BaHia1-—6blBUIHX'li 
UJieHOB'b rocyaapCTBeHHOii AyMbi bt> IleTepfiyprcKoft CyjieSHoii riajiarb oahht> 
H3b o6BHHfleMbixi», Ha BOnpocb npejictAaTeafl, npH3Haerb jih oht> cefia bhhob- 
HbiMb bt> npHnHCbiBaeMOMb eMy a’bHHiH, OTBbTHjib: „He bt> KaųecTBb oCbhhhc- 
MHXb, a Bb KaųeCTBt OČBMHnTejiett HBJMHCb Mbl ClOJia“, HO ČbIJIb OCTaHOBJieHb 
npeActaaTeaeM'b, 3aflBHBinHMb: „Bb KaųecTBi oSbhhhtcjih BaMb cjiobo He 
saeTCfl“.

2) Rnth, op. cit., S. 15. Bt> TaKOMb M<e «yxt h <bofiHHiiKift, Kypcb yro- 
jiOBHaro cyaonpoHSBOACTBa, T. 2, crp. 66 h 67. Ero »ce, 3amHTa Bb yroJioBHOMb 
npoiįeccb, crp. 14, 15. Eme Feuerbach nncaab: „Geist und Wissenschaft, Kunst 
und Fertigkeit im Reden wie im Schreiben, sind nūn einmal die fiir das Rech- 

npHHHMaiOT’b oČBHHeHie, pacyncb, a HHorAa AbiicTBHTejibHO 
HyBCTBya cečji repOHMH, HcepTBaMH npaBAbi, cTpaAaAbųaMH 3a 
HAėio h np. *)  Oah3ko, bi> 6oAbinHHCTBb, o6BHHHeMbie Ha CKaMbb 
noAcyAHMbncb noAaBAeHH h HecnacTHbi. Pi caMO oČBHHeHie, ii 
CTpax,b ocyxfAeHia h Hai<a3aHifl, h odcraHOBKa, bt> KOTOpofi npo*  
H3BOAHTCH nyČJlH'JHOe pa36HpaTeAbCTBO, H JIIOČOnblTHbie B30pbI 
nydjiHKH, h onaceHie orAameHia A’fejia bt> npeccb, Hmymež ceHcauiH 
bt> 3ajiaxT> cyjįa, HHCKOJibKO He CHHTancb, kohchho, ci> penyTaųieft 
h cocTOHHieM’b Ayxa cHAHmaro Ha CKaMbb iT(jAcyAHMbix'b,—Bce sto 
jierKO noTpncaeT’b h BMBOAHTb E3i> nojionccHin paBHOBbcifl 06- 
BHHneMaro, Aaace caMaro KpbnKaro rfejiOM’b h AyxoM'b. „Hame 
Bcero npeACTaBjifliOTb ohh (oČBHHneMbie) h toki* pasii HaHMe- 
H-be „TepTbie“, t. e. HaMMeHbe onacHbie h3t, hhxt>, bo BpeMfl 
cyAeČHaro cjrfeACTBisi KapTHHy caMOH 6e3yTbniHOH 6e3noMom- 
HOCTH. He3HaKOMCTBO Cb npaBOMlj, HecnOCOČHOCTb KT> H3AO3KC- 
HHO CBOHXT> MblCJiefi, OTCyTCTBie yB'bpeHHOCTH npH BblCTynAe- 
Hinx'b h ynpaHCHeHiH lopHAHMecKaro MbiniAeHin AbAaerb rjlsl hhxi> 
nOMTH BCerAa HeB03M0JKHbIM’b COCTH3aHie CT. BbHIlKOJieHHblM'b, 
onbiTHbiM'b bt> cbocmij Abjrb npoKypopoarb * 2). OČBHHHCMbiH bE*
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AMTb cečfl Bb noJioMceHi'H nejioB^Ka, npoTMBb KOToparo o6pa- 
meH-b annaparb rocyAapcTBeHHaro oČBMHeHiH, CHa6>KeHHbiH Bcfe- 
mh cnocočaMH h cpeACTBaMH H3CJi'bAOBaHiH n paBCjrbAOBaHiH h 
HąnpaBJieHHbiH Bb CTOpoHy odjnineHifl. CaMaa u'fejib očbkhchih— 
3to HCToprHyTb oČBKHHeMaro H3b cpeabi oGiųecTBa, yHMHTOMCHTb 
ero jiH^HOCTb, „o6e3onacnTb o6njecTBo“ orb Hero jmh, KaKb 
BbipaHtaeTca Giilland1) „den Rechtsfrieden gegen die Eigen- 
maht dės Einzelnen zu schūtzen.“ npH TaKOMb nojio>KeHin 
eAHHCTBeHHOe JiaiIO, KOTOpOMy OČBHHSieMblii MOJKeT'b AOB'bpMTb- 
CH H Kb KOTOpOMy OHb Bb COCTOHH1H OČpaTHTbCH 3a FIOMOIUblO 
h coB'hTOM'b—9to ero 3aiiĮHTHHK'b, 6e3b yqacT>M KOToparo npo- 
ųeccb BOHCTUHy npeBpaTMJica 6h nopoio Bb npocTyio „TpaBjno“ 
(no BbipaHceHiio d>oHHHUKaro). Mėnesy oČBKHHeMbiMb h ero 3a- 
muTHHKOM’b—pojKAaeTcn oco6asi „AyineBHaH“ 6jih3octe>, oco6an 
MOpaJIbHaH H lOpHAHneCKafl CBfl3b, HOCHIUaH nepTbi hhthmho- 
jmnHaro CBoncTBa. Hcho, qTO Bb 3T0Mb KanecTB’b He 3aM’bH5iTb 3a- 
IIĮHTHHKa HH CyAbH, HH EIpOKypOpb,—Bb KOTOpOMb A. 4>. KOHH 
acejiajib BMA'bTb „roBopsiiųaro cyAbio“. He roBopa yace o TOMb, 
hto npoKypopb h cyAbn He nM'biOTb hh BpeMeHH, hm oxotbi 
3aHMMaTbCH cneuiajibHO 3amHTofi HapHAy cb codcTBeHHbiMH o6h- 
3aHH0CTMMH, KOTOpbiH a-hh nepBaro cboamtcm Kb 9HeprnqH0My 
o6BMHeHiio m ujisi BToporo Kb 6e3npncTpacTHOMy cyAeČHOMy 3a- 
KJHoneHiio H3b npeACTaBJieHHbixb cTopOHaMH AaHHbixb h aobo- 
AOBb, hto TaKoe coeAHHeHi'e 3aHHTin ncHxo/iorHqecKH BecbMa 
npOČAeMaTMMHO,—HM MeiKAy npOKypopOMb M odBHHMeMbIMb, HM 
MeacAy nocA'feAHHMb n cyAteio hhkofab ne ycTaHOBHTCM to ao- 
B'bpie, KOTOpoe HeH36^HCHO AJia 3aiIĮHTbI, KOTOpOe OHCHBAMeTb 
ee n očycjiaBAHBaeTb e« ycntob.

streitende Kraft, sobald nicht Schwerter und Fauste dafiir kampfen. Alle be- 
sitzen Rechte, Wenigen nur jene Kraft. Darum sind dies Wenigen von der Ge- 
rechtigkeit berufen als vertreende Rechtshelfer fiir Viele. Selbst wer Andere 
zu schatzen vermag, ist darum nicht schon tuchtig zur Vortretung seines eige. 
nente Rechts aus demselben Grande, aus welchem auch der tiichtigste Artzt 
seine eigene Heilung meistens einem Anderen vertraut" (Cm. Gneist, Die 
Frele Advokatur, 1867, S. 52).“

*) Stellung und Aufgaben dės Richters im Spiegei der Zeit, 1928, S. 727.

AHaAorifl MencAy CHA'fcHieMb Ha CKaMb'h noAcyAWMbixb m 
6o.zrfe3Hbio bo MHOroMb AOBOAbHO 6jiH3Ka, xoth h cum grano 
galis. H’feMb nyBCTBMTeAbH'be oČBMHHeMbift, rhMb 6oAbme noA- 
AaeTCH oHb stok CBoeii „6om3Hh“.
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OčBMHfleMLifi JierKO Bnajuaerb Bb OTnanHie, Bb anariKJ 
(Hemmungen) h Toraa, Koraa OHb He BHHOBeHb h nyBCTByerb bcio 
HecnpaBeAJiHBOCTb npHBJieqeHifl h npnHHHeHHaro eMy no3opa, h 
Toraa, KorAa oht» co3Haerb cboio BHHy, CBB3aHHyio cb yrpbi3e- 
HiflMH cdB'hcTH h np. 3amHTHHKb, volens-nolens, CTaHOBHTca rjih 
oSBHHSieMarO „AyXOBHbIMb HCnOB'hAHHKOM’b“, AOB'fepHTeAbHblM'b 
JIHIIOMb, KOTOpOMy BCC OTKpHBaeTCfl H BCe COOČmaeTCfl. 3to 
He TOTb nOB'fepeHHblH, KOTOpbIH A'kfiCTByeTb Bb rpaHCAaHCKOM'b 
A'bjrb, oTCTOHBan HMymecTBeHHbie hjih KaKie-JiHČo MHbie AOB'fa- 
pHTejibCKie HHTepecbi očbihho—JKHTeftcKaro xapaKTepa ’). 3to 
npeACTaBMTejib ocočaro po^a, sui generis.

Ho 9Toro MaJio. 3aniHTHHKb HBJineTca BjieHOMb oSinecTSa, 
rpajKAaHHHOM'b CBoero rocyąapCTBa: OHb He Moacerb AfeHCTBO- 
BaTb npHMO npoTHB'b KOJįJieKTHBa (rocynapcTBa). OHb He mo- 
ncerb, 3amHinaH HHAHBHAyyMa, jKepTBOBaib Ba^KHbiMH HHTepeca- 
mh KOJiJieKTiiBa; noczrhAHie aojdkhh iioctohhho cTOHTb nepeAb 
ero r/ia3aMH* 2). BnpOneMb, kto craHeTb sto ocnapuBaib? B'b.n.b, 
H CaMb OČBHHSieMblŽ, KHKb HJieHb KOJIJieKTHBa, 06H3aHb ČJIIOCTH 
HHTepecbi nocjrbAHJiro Aaace Bb CBoeMb cočcTBeHHOMb A'bji'b, 
„coA'hHCTBOBaTb cyay“ Bb otrputih hcthhh, h HeMa/io HM'feeTca 
odBMHJieMbDCb, KOTOpbie TaKb HMeHHO othochtch Kb npaBOcyA*io  
h Kb CBoeMy Afejiy. Oah3ko, 9to—HCKAioneHie, očiųee ace npa- 
BHJIO T3KOBO, HTO OTb OČBHHSieMarO HeJIb3H TpeČOBaTb CaMOIIO- 
HcepTBOBaHiH Ha ajiTapb npaBOcyzua, TisMb 6cwrbe, hto nacio 
npuroBopoM'b cy^a odBHHsieMbiH KaKb 6m HCKJHonaeTCH «3b 
cnucKa HjieHOB'b KOJįJieKTHBa očmecTBa. Bjiiocth HHTepecbi kojl- 
jieKTHBa Ha cyzŲb—He A'kflo oČBHHseMaro. Bis hhomt» nojiojKeHiu 
HaxoAHTCH 3am,HTHHK’b. Orpanytafl HejiOB'fenecKoe aoctomhctbo 
oČBHHsieMaro h npoHHKaacB cO3HaHieMb Heo6xoAHMocTH npjjHH- 
tih Bchxb M'bp’b Kb cnaceHiio HHAHBHAyyMa, 3aniHTHHKb coah- 
AapH3yeTCH cb noA3amHTHbiMb h A'fencTByeTb Cb HHMb 3aoAHO, 
hO OTAaerb #aHb h CBoeMy AOJiry nepeAb KOAAeKTHBOMb. Ha- 
CKO</ibKO HHTepecbi odBHHsieMaro Moryrb hath Bpa3pt3b cb

1) Kanb npocToft npejĮCTaBHTeJib, Vertreter dės Beschūldigten nach allen 
pfozessualischen Seiten hin, TpaKTyeTCfl 3amnTHHKT> y Schtt’a, op. cit., S. II ff.

2) CTapbiii aįiopHSMi: pro clientibus saepe, pro lege, pro republica seru- 
per cji'fcflOBaao 6bi nepetįpaaupoBaTb: Setnper pro clientibus, pro lege, pro re­
publica.
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CHMblM'b OblTieM'b KOJMeKTHBa HJIH OCoObIMH 5KH3HCHHbIMH HyMaįa- 
mh nocjrbAHHro, 3amHTHHK'b OTAaerb npejiiiOHTeHie KOJiJieKTHBy. 
Cyzrb npOH3HOCn.T,b npHroBOp-b HMeHeMT, rocynapcTBa, Kapaioiųaro 
npecTynjieHisi, nyOjiH^Hbift odBHHHTejib oOBHHaerb T’bM’b H<e HMe- 
Heiyrb rocyąapcTBa, 3amnTHHK'b 3anŲimaerb HMeHeM-b oOBHHae- 
Maro h ero mrrepecoB'b, ho cb coxpaHeHieM'b utrrepeca koji- 
jieKTHBa. B'b stok cxeM'h (ecjin Hyaaio, ee mohcho Ha3BaTb cxe- 
Moft „pasjŲkzieHisi Tpy^a“), Ha npaKTnicb co3AaiomeH, kohchho, 
He Majio TpyAHocTeft įųlsi 3am,HTHHKa *)»  pucyiOTCfl npaBa h o6h- 
33HH0CTH ero B'b yi'OJIOBHOM'b Jrbjrk npH 3T0MT> 6e3pa3JIMqHO, 
npoHcxoAHTb Jin cy/Ųb cb ynac'rieM'b npMCJDKHbix’b 3acbAaTejiefi 
UJIH 6e3T> HHX'b, H36paH'b JIH 3amHTHHK’b OČBHHfleMblM'b HJIH 
Ha3HaqeH,b cyaoM'b. n B'b OTHOineHiu oČBHHaeMaro, KOTOpOMy 
Ha3HaneH,b 3amHTHHK’b, nocjrhAHiH HBJiaeTCH npeAcraBHTejieM'b 
sui generis* 2).

1) Die schwierigste Aufgabe dės Verteiger ist dle Vereinigung seiner 
Berufspflichten, einerseits dem Angeklakten zu niitzen, und anderseits, im Inte- 
resse der Rechtsordnung bei Ermittlung der obiektiven Warheit mitzuhelfen— 
nmiierb cTapbift. onbiTHbifi 3amHTHHKi> Mamroth, Vier Jahrzehente Verteidiger- 
tatigkeit, in DJZ, 1929, H. 1, S. 72.

2) Bi> TaKOMt acneKT'b nojiyaaerb HaflJiejKam.ee ocB'hmeHie h caMaa npo- 
SjieMa HyjKHOCTH 3amHTbi Boodme. Bi> Hacroamee BpeMa nouTU He cnopaTt o6i> 
3Tofi npoČJieM'fc, OHa flaBHo h 6e3noBopOTHO pirneHa bt. nojib3y 3amHTbi, h mm 
He HMieMi bt» BHfly 3fltcb ocTaHaBJiHBaTbCfl cneųiajibHo Ha 3tomt> npeflMerfc. 
Ho ecjiH kto-jih6o noaeMy-jiHdo stoti cnopt BHOBb noflHsui-b 6bi, ecjin 6bi onaTb 
BocEpect H3i» rpofia CTapbift Bonpoct, noTpeSna jih 3amnTa bt> yroaoBHOM'b fl"b- 
at hjih H'fc’Tb, mm cKa3ajiH 6bi: fla, OHa noTpedHa, nocKOJibKy bt> Heli nojiyaaerb ocy- 
mecTBJieHie Hflea npejjcTaBHTe/ibCTBa 3a odBHHaeMaro, bt> MHTepecaxi> yrojioB- 
Haro npaBocynia, h BecbMa npodneMaranHa, ecjin BHfl'frrb bt> Heft npoaBJieHie 
nydjnmHO—npaBOBbiXT> HHTepecoBT>: nocjrfeflHie, 6biTb MOJKerb, fl'hftCTBUTejibHO 
B'b COCTOHH1H 6bIJTb 6bl peajIH30BaTb B'b flOCTaTOHHOft M'fep'fe CaMT> cyfl"b (cOBM-fc- 
ctho ci> nyč/inmibiMT o6BHH0TejieMT>) 6e3T> toto, htoSm Heirafi'kKHO 6mjio co3- 
flaBaTb eme ocodbiii cjiomchmA HHCTHTyrb įopMaabHoii 3amHTbi. MbicJib o Heod- 
XOflHMOCTH įjOpMaJIbHOii 3aHlHTbI BbipOCTaeTb Ha HHflHBHflyaJIbHOMTj KOpHt, Ha 
KopH± npH3HaHia aejioB'fcaecKofi jihhhocth h ea npaBt bt> ofimeMt cTpot cojih- 
aapHofi ofimecTBeHHofi x<H3HH JHoaeft. B'b 3tomt> CMbicjrfe TpaKTyrorb HbiHt o 
npaBt Ha 3amnTy. He M’fcniaeT'b OTMiraTb, aro h dbiBinii* Korfla-To cTOJib acry- 
qHMT> flpyroft BOnpOCl, HMeHHO, BOnpOCb O COBMtlIieHiH B'b OflHOMT. JIMLlt (įjyHKIĮifi 
3acTynHHKa h npeacTaBHTeaa (Beistand und Stelvertreter) nojiyaaeT-b fioaie Jier- 
Koe paap-femeHie, no KpafiHeft M-įpis, hto KacaeTca yrojiOBHbixi> fltjiT, npn H3J10-

HaflJiejKam.ee
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Tpyano aapairhe npe.n.BHA'feTb Bce pa3Hoo6pa3ie očctoh- 
TeJIbCTB'b, BT> KOTOpbIX'b IipHXOAHTCH JVfeHCTBOBaTb 3aiIĮHTHMKy, H a 
priori ycTaHOBHTb o6myio jihhik) ero noBejieHifl Ha Bcfe cjiyqaH. 
PyKOBOAHIIĮHMH HHTHMH JĮOJDKHO CJiyiKHTb: B3B’felIJHBaHie HHTepe- 
cobi> KJiieHTa h KOJMeKTHBa,—c*b  OAHoii CTOpOHbi co3HaHie Banc- 
HOCTH H IĮ'fcHHOCrH BB’fepHeMbIX'b 3aiIĮHTHHKy npaBli JIHHHOCTH, Cb 
Apyrofi—ynHTbiBaHie BbicmHx,b sa/iaų-b k o ji Jie kth b ax).

h<6hhomi> B3rjiH4,h Ha cymHocTb yroBOBHoft 3amnTbi. Kant HSBicTHO, paaji'fcaeHie 
CTporo npoBeaeHO (no npnnHHaMt TpaannioHHo-ncTopiiųecKPiM'b) Bt AHrain h 
4>paimin: barrister h solicltor, avocat h avouė; HanporaBt, apyruMt crpaHaMt 
EBponbi oho Hyacjio, qyJK.no oho h HameMy npaBy. y Hact 3aniHTHHKt He 3a- 
HHT'b TtM'b TOJibKO, HTočbi naejiHpoBaTb Ha cynb, ycTynaa nonroTOBKy aiaa apy- 
roMy JiHny, KaKt to npHHHTO no anrjio-įjpaHnyacKoii cHCTeM’fc: OHt TaKxe co6n- 
paeit Bcfc MaTepiajibi, BxojiHTt Bt HenocpencTBeHHbiH cHomeHia et KniemoMt 
h, Boobme, Beneit 6e3pa3flbabH0 Bce abjio et Hanana no KOHųa. Mnoro ębcKHxt 
AOBOAOBt npHBOAHaocb Bt noab3y OAHoro h npyroro B3rjiflaa. Bt Poccin ropa- 
HHMt 3amHTHHK0Mt paaniJieHiJi Bbiciynajit BacbKOBCKiii, npoTHBHHKOMt 3aro- 
poBCKiii h jxp. Bo 4>paHniH nenociaiKH paanijienifl įjopMyJinpoBaJit KpaTKo h 
onpefltaeHHO Appleton, Traitė’de la profession de l’avocat, 1928, p. 313). Hflea 
coBMbmeHifl MMtjia ycnfet y Hact h Bt EBponb h Bt nacToaiuee BpeMH bo« 
npoct omaera MOJKeTt yace dbiTb nepenant Bt apxHBt HCTopia (Cm. Kneer, 
Der Rechtsanwalt, 1928, S. 49). HecoMHiHHO, mto Bt naHHOMt cjiynat 3HaqH- 
TeJibHyio poJib cbirpaao to odcTOfliejibCTBO, * 1ito cOBwhmeHie co3ftaeTt dojrbe 
6jiH3Kifi KOHTaKTt Me>K,ny ajiBOKaTOMt h KJiieiiTOMt, Bt HHTepecyioineMt Hact 
ciiynai Me>Kny 3amnTHHK0Mt h non3aiuHTHbiMt, h Sojibe oTBbnaeit odinei! mieb 
npenCTaBHTeJIbCTBa, HTO h BAOXHOBJI5IJIO, npflMO I1JIH KOCBeHHO, CTOpOHHHKOBt 
„coBM’fcineHia“ n ode3neqH.no HMt nodiny.

1) no nOBOfly BO3MOJKHO& KOJIJIH3iH HHTepeCOBt nydjl!iqHbIXt H qaCTHbIXt 
npn 3am,HT,fe Ruth BbiciaBjmeit TaKyio (įiopMyjiy: „dann, wenn er (3aniHTHHKt) 
eine Interesskollision zwisshen dem Staatsinteresse an Prozrssz weck und dem 
Inteiesse seines Klienten wahrnimmt (oder bei normale Diligenz wahrnehmen 
miisste), dann hat er beiseite zu treten (op. cit- S. 80). Ho caMt Rnth yKa3bi- 
Baeit: „Ob der Verteidiger sich an diese Grenze halten will, mtiss alerdings 
oft šeinem Takt und seiner Ehrenhaftigkeit iiberlassen bleiben“ (ib). fliftcTBH- 
TeflbHO, TOJIbKO COBiCTb H T3KTt 3aiHHTHHKa MOryTt yKH3aTb eMy Bt 3T0Mt 
cnynat, saKt h Bt apyraxt ciiyqaaxt, npaBHJibHoe pbuieHie. Bt TanoMt are 
CMblCJli BbICKa3bIBaJIHCb HeOflHOKpaTHO COB^Tbl npMCJDKHbIXt nOBtpeHHbIXt OTHOCH’ 
TeabHO qjienoBt npHCH»Hoft aABOKaiypbi, Bbiciynaiom0Xt 3amnTHHKaMH,

3amHTHHK’b He flOJDKeH'b 3a6biBaTb, hto oht>, ex professo, 
HM6HH0 3aCTynHHK'b H npeACTaBHTeJIb OČBHHJieMarO, KOTOpOMy 
ohij cjiy>KHTb, h hto TOJibKO 3Ta CJiyjKČa noftHMaerb ero pačoTy

qyJK.no
ode3neqH.no
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Ha BbicoTy oČmecTBeHHOH 3aAanH *).  Jlunib npH hbhomt> h p,fe3KOM’b 
npOTHBOP'fcniH HHTepeCOB'b IIOA3amHTHarO KOAJieKTHBHblM'b HHTepe- 
caLTb 3aiiĮHTHHK’b OTCTynaerb, ocTaBJifleT'b nojie čhtbh, naMsnysi, hto 
KOAACKTHB’b TOJibKO TOTA3 MOJKeTb CymeCTBOBBTb H npOIĮB^TaTb, 
kotas oTA'kzibHbie njieHbi ero, ocočeHHO rb, B*b  pyKax,b koto- 
pbiyb HaxoAHTCfl aBTopHTerb h MOHonoAin 3HaHifi h onbiTa, He 
čyayrb co3AaBaTb npenflTCTBiH Ha ero nyra, He čynyrb 33hh- 
MaTbCfl „BpeAHTejIbCTBOM'b“. OjįHSKO, 33IHHTHHK’b BO BCHKOM'b 
CJiyna^ He nepexoAHTb Ha Apyryio cTopoHy, hhkotas He npe- 
.naerb CBoero KAieHTa, KaKie 6m „Bbicinie HHTepecbi“ hh ahkto- 
Ba<ziH eMy aro CA'feJiaTb.

i) 3aMtqaHie M. Frydmann’a, hto 3auiHTHMKi» bt> nepByio oMepejib bh- 
nojiHflerb couiajibHyio 3ajiaqy h įjurypHpyeTb bt> KauecTBt įaKTopa npaBOBoro 
o6me>KHTifl h ofimeft npaBOBofi 6e3onacHOCTH, h TOJibKO bo BTOpyio oqepeflb 
ABJIHeTCfl COB’fcTHHKOM'b H 3aHJHTHHK0M'b yrHeTeHHarO HHflMBHAyyMa (op. cit., S. 81), 
He CMOTpH Ha ero HiKOTOpyro Kantymyioca BHtniHioio npnBJieKaTejibHocTb, Ha 
caMOMi Aini HenpieMJieMO h ne cooTB'fc'rcTByeT’b A'feftcTBHTejibHbiM'b OTHonie- 
HiHMi>. CjiyaeBCKift, oGmojibmbuihcb į)pa30ii, lito „3aniHTa cJiyaiHTt HHTepecaMT> 
nySjiHMHbiM'b qepe3i> cjiy>KeHie..., aacTHbiM'b HHTepecaMi> nojicynHMaro, He jrb- 
jiaert nocji’fe,noBaTejibHbix'b BbiBOAOB'b H3i> aToft mmcjih, nepeHoca ueHTp'b wKecTH 
Ha „nyčJiHaHbift xapaKTepi> ea A'baTejibHOCTn“ (yqe6HHKT> pyccnaro yrojiOBHaro 
npaBa, 1895, CTp. 277, 270, 272. Tao<e h Po3HH^, yroJiOBHoe cyA0np0H3B0«CTB0 
1916, CTp, 303 h cji.)

Hacrabie cjiynaH cyra TOJibKO npHJiOHceHie Ha npaKraicb 
9thxt> o6mHxi» Hanaji'b.

Ro khkoh creneHH, HanpHM., aojdkho A0X0ABTb OTCTanBaHie 
HHTepeCOB’b OČBHHfleMbDTb CO CTOpOHbl eTO 3amHTHHKa? 3aiIĮHT- 
HHK'b, KaK*b  npeACTaBHTejib jihuhocth noA3amHraaro, orpaamaerb 
nocjrfeAHflro bc^mh M-fepaMH, HenporaBHbiMH 3aKOHy, npH tomt> 
He TOJibKO orb OKOHnaTeAbHaro ocyscfleHia h HaKa3aHifl, ho h 
OTb BCHKaro po.ua npeAsapHTejibHbncb apecTOB'b h 3aAepHcaHin, 
oTb Bcero Toro, hto Boočme Momerb noBpeAHTb necra, aocto- 
HHCTBy, a HHor.ua Aaace MaTepiajibHbiM'b ČJiaraM'b CKAHmaro Ha 
CKaMbi noAcyAHMbix'b. Offb He BnpaB’b coA'bHCTBOBaTb o6bhhhc- 
MMM’b BT, TORTb, HTOČbl OHH CKpMAH OTb CyAa CeČfl H CJI^Abl 
COA’bHHHarO. 3aiIĮHTHHK’b He MOHCerb AOBOAKTb CBOH A'feftCTBiH 
AO toto, qTo6bi noAnacTb caMOMy noAT> CTaraH yrojioBHaro yAO- 
HCeHlH. 3amHTHHK'b č6H3aH'b B03Aep}KHBaTbCfl TaKHte OTb Bcero 
BHTHMOpaAbHarO, OCOČeHHO He AOJDKeH'b OH’b JiraTb HJIH COB'fe- 
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TbIBaTb OČBHHfleMOMy 3aB^AOMyiO JIOJKb ’), XOTfl 6bl STHMb OlTb 
bt> cocTOHHin Gbijrb cnacTH yqacTb nocA'bAHaro.

HO HH BTj K3KHX'b A'fcftCTBi5IX’b, Heo6xOAHMbIX’b, Cb TOHKH 
3p^HiH OČ'beKTHBHGH HAH Aaace Cyd'bCKTHBHOH—3amHTHHK3——A«aH 
jiyųmaro npoBejįeHisi cyneČHofi 3amHTbi, hhkto He BnpaB'b ycMa- 
Tp'feTb HeAO3BOJieHHbIH H3JtHHieCTBa, KOJIb CKOpO OHH, 9TH A'feH- 
CTB1SI, He HaXOAflTCfl BT> npHMOH aHTHTeS'fe yrOJIOBHblM’b 
HJIH HHbIM'b 3aKOHaMT>, JIH60 TpeSoBaHlHM'b COIĮiaJIbHOii 
MOpajIH.

JloB'bpie ao KOHiĮa co cToponbi noA3aiųHTHaro kt, cBoeMy 
3acTynHHKy, onjiamiBaeMOe co CTOpOHbi nocjrbAHJiro cootb^ct- 
BeįiHOft CBO6OAHOH H 6e3KOHTpOJ[bHOfi nOMOiųblO BHXOAa
H3T> TpyAHaro h onacHaro noAOJKeHia,—6e3i> HapymeHin 3amnT- 
HHKOM'b OCHOB’b IipaBa H 9THKH—9T0 TO, HTO COCT3BJI5ieT'b nep- 
B’bfimee yczioBie npaBHJibHOH nocTaHOBKH 3amiiTHi, hto bo3bm- 
maerb A'hHTejibHOCTb 3aiiĮHTHHKa, Aaerb eMy HpaBCTBeHHyio ch- 
n.y h yAOBJieTBOpeHie.

3amnTHHK’b He BnpaB'b npeA’bHBjiHTb HHKaKoro očjihuh- 
TejibHaro MaTepiajia npOTHBi> oČBHHaeMaro, rA'fe 6bi TaKOBOH 
MaTepiajrb hh HaxoAHJiCH, b^ A'fejrb hjih BH'b Ab-zia, a T^MTb 60- 
ji’be He BnpaB'b oht> bi» KanecTB'b „noMoiiĮHHKa cyAa“, KaKUMi*  
ero nacio Ha3biBaK)Tb2) h KaKHMT> ohij Ha caMORTb A'fejrb He 
HBAHeTCH, eCJIH TOJIbKO IIOHHMaTb 9TM CJIOBa BT> npaMONTb CMbl- 
cjrh, coA^ncTBOBaTb o6bhhht6ak) h Aaace HcnpaBAHTb ero yny- 
meHia.

!) Schott, op. cit, S. 7.
?) Cm. BacbKOBCKifl, Bynymee pyccKofi aABOKaiypa, 1893, crp. 20,5.

3amnTHHK,b MOHcerb yAepncHBaTb oČBHHneMaro orb BpeA- 
Hbix'b Aflfl odBHHsieMaro aKTOBi*  bt> npoiieccb, orb y<nHliaiomHX'b 
ero 3aHBAeHift, ho He AOJOKeH’b npoTHBHTbca npn3HaHiio, ecAH 
Toro onpeA'fe-neHHč h co3HaTe<zibHO acejiaerb oGBHHsieMbifi. Gb 
Apyrofi cTOpOHbi, ohi. h caivrb MOHterb noAaTb coB’feT'b očbhhhc- 
MOMy CO3H3TbC5I, eCJlH HafiACrb 9TO Heo6xOAHMbIM'b, irbAecoo6pa3- 
HMM'b H paųiOHaAbHblM'b.

CyA'b, coBpeMeHHHH cyAT>, ne 3aHHTepecoBaH'b B*b  tomt>, 
HTOČbl OČBHHfleMbie A'krtaAH Tfe HJIH HHblH SaHBAeHlHj OH"b TOAb- 
ko BbicjiyniHBaerb TaKOBHH, BbiHCHHerb HX'b, pacKpHBaerb hxt>



— 24 —

cymHOCTb. Ecjih TaKT>, to jvik cyAa 6e3pa3JiHqHO to očcTOflTejib- 
CTBO, HTO 3aiIĮKTHHK’b nOCOB'feTyeT'b OČBHHHCMOMy CKa3aTb HJIH 
He CK33aTb O KaKOM’b-.ZIHČO COČblTlH MJIH (JjaKT'fe. HopMaJIbHaH 
4>yHKixifl cyna—9to pa36opT> cnopHbncb BonpocoB’b; npn3HaHie 
oČBHHJieMaro ynpomaerb A'feJio, npeBpamaerb ero H3i> cnopHa- 
ro bt» 6e3cnopHoe, ho cyA'b He Moacerb oaoiAaTb, hto oČBHHsie- 
MblH HJIH 3amHTHHK’b 6yAyTb COA^HCTBOBaTb 9T0My ynpomeHiio.

BecbMa HepivĮKo oČBMHJieMbift HaM'fcpeBaeTCH co3HaTbca, a 
3amHTHHK'b BHAMTb 1131. A^a, HTO BCe TOBOpHTb BE nO<ZIb3y 06- 
BHHaeMaro hjih ace bo bcbkomij cnynat, hto h^te hkk3Khxe AaH- 
hedce npoTHBb Hero h hto npH3HaHie ero dynerb eAHHCTBeH- 
HHM'b noBOAONTb K*b  ocyjKAeHiio. Bbijrb cjiynafi be AHrJiiH, Kor^a 
noAcyAHMbifi—KpecrbHHHH'b CO3H8JICH be ySiHCTB’fc CBoero COC'fe- 
Aa—noM-biiĮKKa h 6hjte ocyatAeH’b Ha n05KM3HeHHyio KaTOpry, 
a BnoozrbACTBiH 0Ka3a<zi0CE, hto ohe HeBHHOBeH’b hm be neME, 
hto noM'femHK’b jkhbe m KyAa-TO ytoa/iE, He A^BE o ced'b 
nepBOHanaJibHo HMKaKHXE cB'bA'feHiiL Co3HaHie ace CBoe stote 
KpecTbHHHH'b cA'h.aajrb no coB'bTy 3amnTHHKa, KOTopufi yB'fepHjrb 
erO, HTO BE A'krt'b BnOJIH’fe AOCTaTOHHO AgHHbIXE RJ1H očbhhh- 
TejibHaro npnroBopa, a ecAn ohe, noAcyAHMEiii, npH3HaeTCfl, 
3amnmaTb 6yAerb Jierue h HaKa3aHie GyAerb MeHbinee (hto, 
BnpOHeME, K3KE ČyATO H npaBMJIEHHME OKa3aJIOCb, T3KE K3KE 
npH OTcyTCTBiM npM3HaHiM noAcyAHMbift mote 6bi čbiTb npnroBO- 
peHE ke CMepraon Ka3Hn). IloAcyAHMbiH „co3HaeTca“ nopoio 
no npHHMHaM'b, coBepnieHHo nocTopoHHHME A^y: BCA^ACTBie 
OTnaflHifl, ynaAKa Ayxa h HencejiaHiM. čopoTbca, noAE B/ria- 
HieME HaBH3qnBbix’b HAeii (Hemmungen), npeApa3cyAKOBE— 
pejmrio3Hbix'b hjih HHbiXE, 11313 McejiaHiH BbiropoAHTb Apyrnx,b 
MJIH OXpaHHTb HbK>-JIM6o HCCTb, M3E OCOČarO aJIbTpyM3Ma, H3E 
jio)KHaro CTbiAa, H3E HaM'bpeHia 6biTb CTpaAajibiieME h HcepTBoii, 
M3T> HaAeJKAM CKpbiTbcn be TiopbM'b OTb npecjrbAOBaHifl no 
ApyroMy, čojrhe BaacHOMy npecTynjieHiio m t. a. h t. a- Cna- 
jKyrb: 3amnTHMKy czrbAyeTb pa3JiMHaTb c/iynan bhhobhocth h 
HeBHHOBHOCTH („OČJIEDKHOCTM npM3HaHifl“). Ho A^O BE TOME, 
hto 3anĮHTHMK'b He pa3cnpaniHBaeTb m He Moacerb pa3cnpa- 
JUHBaTb KJlieHTa, A'knCTBHTeJIbHO JIH COBepniMJTb TOTE MHKpH- 
MMHnpyeMoe eMy A'tnHie mm h^te (3aiHHTHHKE b^ah ne 
CyAbM, a T'feM'b ČOJrfee He „HHKBH3HT0pE“). COB'bTbl npHCH5KHbIX'b 
noB,bpeHHbix'b BOcnpeiąaiOTE aABOKaTaME TaKofi pa3cnpocE.
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PasB’b KJiieHT'b no Aočpofi BOjrb Ha^Hert pa3CKa3biBaTb... JĮa h 
Bceraa jih caMi. KJiieHTb OTAaerb ce6t hchhh omerb bi> co/vb- 
HHHOM’b? KaKOH COB’fe'Tb A8Tb KJlieHTy, 3a5IB7IflK)IHeMy O CBOeMTi 
HaM'bpeHIH CO3H3TbCH, 3aBHCHTb BT> KOHexIHOM'b Cnerfe OTb COB^CTH 
3amHTHHKa H HHAHBHAyaAbHbDCb oSCTOHTe/IbCTB’b A^Jia. BaHCHO 
TOJIbKO, HT06bI COB’fcTH 3aLHHTHHKa He HanpaBACHbl 6bI<HH KTj 
oČMaHy cyna, K*b  niHKaHHpOBaHiio npoųecca, hto, kohc^ho, hs- 
TepnuMO, m qTo6bi MeHCAy 3amnTHHK0M'b n KJiieHTOM'b Bce 6hjio 
flCHO, TaK-b hto oAHH-b Apyroro He bboahjtb 6m bt> 3a6jiyjKAe- 
Hie ’). Bo bchkomt, c.nyHa'b, ecjin KJiieHTb acejiaerb co3H3Tbcn no- 
TOMy, HTO HyBCTByeTb ceč'b BHHOBHHM'b, 3aiIĮHTHHK'b He TOJIbKO 
He Moacerb OTroBapHBaTb ero, ho, Haočoporb, AOJDKeH’b OAo6pHTb 
ero inarb, Kaicb eAHHCTBeHHO 6jiaropa3yMHbifi, no<zie3HbiH h npa- 
BAHBbifi. TaKoe OTHOineHie cooTB^TCTCByerb h saAanaM'b npaBO- 
cyAifl h cymHOCTH 3amnTbi, KaKij cjryHceHin HHAHBHAyyMy h 06- 
mecTBy.

x) no .O.'fcjiy, BT> KOTOpOMt OTCLĮt H CblHt OfiBHHflJJHCb BT» TOMT>, HTO CO- 
BM'hCTHO yfiUJIH qeJI0BiK3, CbIHb 3aHBHJn> 3amHTHHKy, MTO XOTH OH"b bt> ySiftCTB'h 
He ynacTBOBaa'b, ho HaM'fcpeH'b »C03HaTbCfl“ Ha cyjit, hto yfiHJn. oht> oahht», hm^h 
bt> BHny araMi ocBoCoAHTb omą, t%mt> Ooaie, hto cb nocjrfeAHaro Jierųe 6biao 
6bi, bt» cayųa’fc ocy>KAeHiH, h ySbiTKH B3biCKaTb... 3amHTHHKi>, BbicayniaB'b aro 
o6T>HCHeHie, 0TKa3aacH ott» Atjia—h nocTynHjn> npaBHJibHO,

2) S. Bieliackinas, Apie kaltinamojo prisipažinimą ir gynimą teisme, acyp- 
Ha/rb .Teise“, 1930, Nr. 18, p. 113, 114,

CrapaTbCH bo hto 6bi to hh CTa/io, htočm noAcyAHMbifi 
C03Ha;iCH, stoto TpeSoBajrb crapbiH HHKBH3HiĮioHHbift npoiieccb, 
3aKJiionaBiniH Bt ce6b npaBHJio: „3aiUHTHHK'b bo bc^x,b c/iyna- 
Hx,b AO/DRem*  cK/ioHHTb CBoero KJiieHTa ktb co3HaHiio". KaK*b  
AajieKo OTonie/i’b ott> stoto npaBHJia Haurb ryMaHHHH, aKKy3a- 
TopHbifi npOneccb! He TOAbKO 3anjHTHHK'b, ho h czrfeAOBaTejib h 
cyzrb He AOJDKHbl „CKJIOHflTb*  OČBHHfleMaTO KTj npH3HaHilO. C/b 
Apyrofi CTOpoHH, HHCTocepAC’JHoe npH3HaHie, Kaicb npRaHaicb 
BHyrpeHHHro nepeBopOTa b-b ųeAOB'hK'b h ero pacKanHia, xoth 
6bi nacTHHHaro, Bcer^a dyzierb npHB’feTCTBOBaTbcn cyAbHMH h 
3aiIJHTHHK0M'b, eCJIH OHIj CTOHT’b Ha BblCOT'fe CBerO npH3BaHJH.

Korjia KJiieHTb corjraniaeTCH, htoSm 3antHTHHK'b Ha cyA'b 
He OTpHijajrb ero bhhm hjih, no KpaHHen Mtp'b, Aaerb noHHTb 
CJIOBaMH HAH A'bHCTBlHMH O TaKOMTi CBOCMTi COTAaClH, 3aiIĮHTHHK'b 
BnpaB’h azieAHpoBaTb o6i> yMeHbnieHiH bhhh h HaKa3aHifl, a 
KaK*b  npn stomt> nocTynHTb caMii K/iieHTb, He npeACTaBJiaeTCH 
yace cymecTBeHHbiM'b ajir 3aiiĮHTHHKa* 2).
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3amHTHHKT> COJIHAapH3HpyeTC5I Cb nOA3amHTHbIM'b Ha cyjvb 
(9T0 He 3HaqMrb, hto OHb npeBpamaerb Abjio oČBHHSieMaro Bb 
cBoe cočcTBeHHoe A'b.zio hjih, no KpanHeii M’bp'b, CMMnaTH3Hpyerb 
oČBHHaeMOMy, no npaBMJiBHOMy saM'bnaHiio Ruth), xoth n Cb 
H'bKOTOpbIMH OrpaHHHeHlHMH. FIOCKOJIbKy BHHy CBOIO OTpilIĮaeTb 
caMb oČBJiHneMbifi, He OTpnųaTb ee ne BJiacTeHb n 3ain,HTHHKb, 
nyCTb OHb AaHCe nOAO3p'feBae,rb BHHOBHOCTb. Bb npOTMBHOMb 
cAyna'b, t. e. KorjĮa 3amnTHHKb yB'hpeH'b Bb bhhobhocth CBoero 
KJiieHTa, eMy jiynine ycTynHTb m^cto ApyruMb, KOTOpne Tanoro 
yd'feiKAeHifl He HM'feiOT'b. Ho pa3b OHb, He B3npasi Ha sry yB'bpeH- 
HOCTb cboio, rbM'b He MeH'be čepeTca 3a 3amirry, eMy Hen36'biK- 
ho cA'fe-naTb Bėk jiomnecKie bhboam H3b Toro, hto OHb npe#- 
CTaBHTejib noA3aiiĮHTHaro, He 6ojrhe. HHane čy^eib HapyineHa 
Ta Heo6xoAHMan CBH3b, KOTopan jjojDKHa coeAHHiiTb o6BHHHe- 
Maro Cb aarųHTHMKOMb, TaKb hto no^iynnTCH HecoMH'bHHoe co- 
CTOHHie 6e3npaBifl n npoųeccyajibHOH 6e3nopHAOliHOcra. Ecjih 
HSM'feHeHie (JipOHTa 3ain.MTHHKOMb n nepexoAb ero on, 3aiųHTbi 
Kb oČBMHeHiio hjih Aance saM'bTHČe Haponirroe ocnaČJieHie no- 
3nnin 3ainnTbi h AeMOHCTpMpOBaHie CBoero „HeconyBCTBin“ 3a- 
mnmaeMOMy ZŲkziy cnocoČHO npnHecTH KaKyio-JiHČo Bbiroay h 
nojib3y cyay ajih npaBHJibHaro pasp'feineHin KOHKperaaro A^Jia, 
corjiacHO BHyTpeHHefi npaBjŲb, to Bb očmiii noTOKb npaBocy^in 
TaKofi o.6pa3b A'bficTBia 3aiiĮHTHHKa cnoco6e.Hb BJinTb crpyiosiAa: 
npoueccb AeMopajiH3yeTCH n „TpaBJia nozicyAHMaro“ nposiB- 
jisieTCH bo Bceii cBoeft Harorb. BjiaroAapH TaKOMy noBeAemio 
3amnTHHKa 6bwia 6bi noAopBaHa caMaa HHTb yrojioBHaro npaso- 
cy/un, OTna/ib 6h ero cMbicjib, HapyineHa 6buia 6h Ta jLornKa 
oČBHHHTejibHaro npoųecca, Bb cnjiy KOTopoii KajKAan cto- 
pOHa OTCTaHBaeTb cboh nojiOHceHin, npn neMb cyny flaeTCH 
BO3MO2KHOCTb H36paTb cnpaBejįjįnBoe paspinieme cnopa Ha ocho- 
BaHin Te3bi—o6BHHeHin n aHTirre3H—3amnTH. Bnojnrb ocHOBa- 
TejibHO saM'bnaHie, hto KyMyjumin ajieMeHTOBb, npn KOTopon 
npOKypopb 6bI<ZIb 6m OAHOBpeMCHHO 3aiIĮHTHKK0Mb HJIH 3T0Tb 
nocjrbAHiii OAHOBpeMeHHO o6BHHHTe/ieMb, 6biJia 6h 6e3no.ae3Ha, 
He/ioranHa h onacHa (M. Frydmann),

HeAonycTHMO, hto6h 3amHTHHKb OTpnųajib (JjaKTH, koto- 
pne npH3HaeTb o6BHHneMbifi, n npH3HaBa/ib to, hto OTpmjaeTb 
nocjrbAHifi (BonpeKH MH'bHiio Plank’a—h Ap.), pa3B^ 6h hbjih- 
ųo 6bLzm Hpe3BbiqanHbiH o6cTOHTejibCTBa, onpaBAHBaiomiH Tanofi
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nocTynoicb. He;ib3H He npH3HaTb, hto iioaočho TOMy, Kaicb o6hk- 
HOBeHHbiii negotidrum gestor A'fencTByerb HHor.ua BonpeKH BOjrh 
dominus’a, OrpajKAaa peajibHbiž, HacyniHHii h 33kohhhh hhtc- 
pecb dominus’a negotii *),  3amHTHHK’b BbiHyacAaeTCH nopoio Ta- 
KHMIa Hce o6pa30M1> BCTynaTb B1> BHAHMHH KOH<į)JIHKTb Cb 06- 
BHHfleMMM'b, OTpHųaTb, HanpHM., BHHy, npH3H3HHyiO OČBHHHeMblM'b, 
H3i> pa3Hbixi> Apyrnxi> cneuH(J)HiiecKHx,b codčpaHceHifi coųia^b- 
Haro, pejiHfio3Haro, MHCTHaecKaro h hhoto xapaKTepa. Ho bto 
HBJieHiH caMaro HCKjnonnTejibHaro CBoiicTBa, npH neMia h Tyria 
3amHTHHK1> AOJDKeH'b COČJIIOAaTb HSB'feCTHyiO M'bpy B"b T0MT> 
CMbicjrh, qTo6bi He BopBaTbca bt» OHHyio cį»epy odBHHaeMaro, 
He HaHecTH yflapa TaKOBOH, hto npeBpaTH/io 6m npeAcraBHTejib- 
ctbo bt> 3JioynoTpe6jieHie npaBOMi*.

1) Cm. B'fejifliĮKHH'b, MacTHoe npaBO bt> ocHOBHbiXT» npnHunnaxi, 1928, 
dp. 842.

2) Cm. Bauer Die Verteidigung im Strafprozess, 1908, S. 51.

CaMO codoio pasyM'fceTCH, mto, npH3H3Baa npHHiĮHniajibHO 
npaBO 3aiiĮHTHHKa bt> H,fcKOTopbix'b cjiynajncb ocnapHBaTb npn- 
3HaHie noA3aiHHTHaro2), 9thmi> eme He npH3HaeTcn, hto nepBbiH 
nepecraerb čbiTb npeAcraBHTejieM'b noA3am,HTHaro, ct3hobhtch 
penpe3eHTaHT0Mi> rocynapcTBa htih odiųecTBa, Kaicb yTBepacAa- 
lorb H'hKOTopbie. 3to CKOp'be OTpanteHie Toro reHepaAbHaro 
npHHHHna yro/ioBHaro npouecca, Bia CHJiy KOTOparo hh oaho ao- 
Ka3aTe<zibCTB0, hh oaho 3aHBjieHie yuacTHHKOBi*  He hb/ihctch 
npeAonpeA'fe.ziHioiiĮHM'b, a KaacAoe yTBepjKACHie, bt> tomt> HHCjrfe 
h co3HaHie oČBHHaeMaro, nojviejKHT’b npoB'bpK'b Ha cyA'k*  Ecjih 
B1> rpaHCAaHCKOM'b npH3HaHie HCK3 OTB'feTMHKOM'b yCTpaHH-
erb HaAoČHOCTb bt> npeACTaBJieHiH AaAbH,feHniHX’b ff,aHHna.T> h 
pa3CMaTpHBaeTCH, bt> odmeMia, K3Ki> pacnopaAHTejibHbiH aicrb, 
to Bia yro/iOBHOM'b A'bJi'k npH3HaHie ecTb npocToe A0Ka3aTejib- 
ctbo h Moncerb 6biTb cbočoaho onpoBepraeMO. (3aM^THMi>, no- 
nyTHO, hto npn HajnmHOCTH co3HaHia, cA'feaaHHaro odBHHSieMbiM'b 
h OTpHųaeMaro 3aniHTHHKOMi>, cyA’b ne odsBaH'b HenpeM^HHO 
npe3iOMHpOBaTb, hto co3HaHia Ha caM0Mi> A'fetffe H'frrb. CyAi> bi> 
9T0M1> CJiy'ia'b EnpaBt CMHTSTbCfl Cb T^MIj, HTO OČBHHeHie AO- 
CTaTO’iHO ycTaHaB^HBaeTCH, h ycrpaHHTb H3i> A't^a Apyria AaH- 
Hbia—Aonpoeb CBHA'kTejieH h n p., npHCTynHB'b HenocpeACTBeHHO 
kt> 3aKJiioHHTejibHMM'b npeHiHM'b h nocTaHOBK'fe npnroBopa, pa3- 
B^ 6bl OČCTOHTeJIbCTBO OTpHIiaHlH 33niHTHHK0M'b npH3H8Hia nOA" 
3amHTHaro HafiACHO čmjio cyAOMTb B’bcKHM’b no cymecTBy, bt>

HHor.ua
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K3K0M1J cjiyna'b caMoro coMH'feHisi cyAa AocTaTOHHO jįjih npOB’fepKH 
npaBMJIbHOCTH CA'fejiaHHarO OČBHHJieMbIM'b npH3HaHl5l).

3amHTHHK,b Boo6me He ynpaBOMoneHi. H36npaTb cnocoG'h 
3aiIĮHTbI, KOTOpbIH npOTHBCH’b ČblJTb 6bl HteJiaHilO H HaM'bpeHlflM'b 
oČBHHsieMaro: bchk3h cncreMa 3amnTbi npe3iOMHpyeTCfl OAodpeH- 
H0H HBHO HJIH MOAH3JIHBO CaMHMT> nOABaiUHTHblM’b. IlpH 3T0MT> 
h sA'tcb 6e3pa3AHHHo, npHcyrcTByerb ah caMt oČBHHHeMbiž Ha 
CyA'fe HJIH H^Tb.

HacTanBan Ha TOMTb, hto 3am,HTHHKT> HBJiaeTCH npeAcraBH- 
Te/reM-b (sui generis) noA3aiiĮHTHaro, stumt. He yTBepJKAaeM'b, 
KOHeHHO, HTO OHT.—MexaHHHeCKiŽi HCnOJIHHTeJIb BOAH OČBHHfle- 
Maro, hah, hto eme xyxce, npocTOH HaeMHHK'b. O npeA'feAax,b 
odmefi caMOCTOHTejibHocTH 3amnTbi yace 6biJio roBopeHO. Hto xa- 
caeTCH, bt> qacTH0CTH, MaTepiajibHOH ctOpohh j^b-zia, to npočjie- 
Ma BO3HarpaxcAeHiH 3aniHTHHKa Moacerb BcnjibiBaTb oahh3kobo, 
K3K0H 6bl B3TJIHA'b Ha CyiH,HOCTb 3aHĮHTbI HH yCBOHTb. ZĮa^KC 
npeBpameHie 3amHTHHKOB'b bt> rocyAapCTBeHHbix,b cAyHCHTeAeii 
He ycTpaHHerb esi oKOHnaTeAbHo. BcsKift TpyjŲb noA<neH£HTb on/ia- 
T'b. Be3nJiaTHbiH 3aiAHTbi h Aaace noij3AKH 3a cboh cnerb no 
yrojiOBHbiM’b A’feziaM'b, nacio B*b  caMbin OTjj;ajieHHbiH M'bcra, čmjih 
Hep'feAKHM'b HBJieHieM’b Bb 2KH3HH pyCCKOK a^B0K3TypbI, OCOČeH- 
ho Kor^a A'kAO KacaAOCb noAHTHqecKHX'b saiųnT-b. Oahbko h iio- 
AHTHHecKie 3aiiĮHTHHKH He „crfecHHJiHCb “ dpaTb roHopapa, pasb 
9T0 0Ka3bIBaJI0Cb B03M0)KHbIM'b no MaTepiaAbHOMy COCTČHH1IO 
oČBHHHeMaro. Ohh A'bAaAH sto otkpbito 6e3T> xaHHcecTBa h ahuc- 
M'fepisi Aaace cb H^KOTOpoii ropAOCTbio. OrAaBaH CBoeMy 3a- 
HHTilO BCe CBOe BpeMH, BCfe CHAbI, OHH, KOHeHHO, CO3HaBaAH, 
hto BnpaB'b npeTeHAOBaTb Ha BO3Harpa:KAeHie 3a cboh TpyjŲb. 
CaMoe Abjio 3ain.HTbi orb stoto . hhckoabko He CTpaAajio. TpaK- 
TOB3Tb OČ'b OnaCHOCT5IX,b, CBH33HHbIX'b CO CBOČOAHblMb COrJia- 
nieHieM'b 3ain,HTHHKa h KJiieHTa 0 BO3HarpaHCASHiH 3a 3amHTy 
no Hanajiy MaHASTa, e^Ba ah npHX0AHTCH, no MHijHiio E. Bacb- 
KOBCKaro, AoroBOpHoe onpeA'feAeHie roHopapa bt> coctohhih CA'k- 
AaTb 3antHTy (aABOKaTypy) HacTOHiųHM'b ČHHOM'b aah HaceAeHin, 
BeAH K*b  TOprainecTBy h BbiMoraTeAbCTBy KpynHHDCb roHopapoB'b. 
3to oneBHAHoe npeyBe^HneHie, hto KOCBeHHO, BnponeM'b, npH- 
3Haerb h caMb BacbKOBCKin ’). npHHitnniaAbHO, de lege ferenda 
He/ib3H HM'hTb HHnero nporaBb H^KOTOparo kohtpoah cyna 
HaAT> noAynaeMbiMH 3am,HTHHKaMH orb KAienra roHopapaMH,

') Byaymee pyccKofi aflBOKaTypbi, cTp. 13,19,
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ho ne cjrbjiyeT'b ynycicaTb H3i> Bi-my n TpyAHocTeft, cBfl3anHHXi> 
XOTH 6bl Cb T’feM'b, HTO HeMbICJIKMO, HanpHM., nOABeCTH nojŲb 
OAKH'b pamKHp'b BCto, 3aiIIHTHHKOB'b, KOTOpbie pa3JIHHaiOTCH 
MOKAy COSOIO CTOJIb OmyTKTeJIbHO H TpyAOJIK)6ieM'b, M Ta/iaHTaMH, 
h ^pyrMMH CBoficTBaMH. Bo bcbkomij cjiyna'b, He Moacerb 6biTb 
P'bnH o „TaKcax,b“: nocjrbAHifl ocraJiHCb y Hacb MepTBofi dyKBoft 
h ĮŲisi aABOKaTCKHx,b rpaHc<naHCKHX'b A'feji'b, HHnero nyTHaro otb 
HHX’b OHCHAaTb He npHXOAHTCH RJIH. JKhJL'b yrOJIOBHbIX’b. ripn6a- 
bhm'b, hto AaHce bt> AHniiH, r,zvh ajĘBOKaTaM'b BOOČme, no CTa- 
pofi Tpajumin, BOcnpemaeTcn ^oroBapHBaTbcn Cb KJiieHTaMH o 
roHOpap’b, corjianieHie 3aiųHTHHKa ct> noA3amHTHMM'b o BO3Ha- 
rpaHCAeHiH — HbiH'b MBJieHie odbinHoe h 3aKOHHoe.

BbITb MOJKeTb, yrOJIOBHblH 3anĮHTHHK'b MeHbHie COnpHKa- 
caeTcn. cb AeHejKHbiMH co6jia3HaMH, H'bM'b a/ŲBOKarb, BeAymift 
rpajKAaHCKifl jvfejia. Ho mbi cnHTaeM’b, hto neHTp'b thhcccth He 
BĮ. BO3MO2KHOCTH „COČJia3HOB'b“, a BT» AOČpOCOB'feCTHOCTH CyAe6- 
Hbix,b npeacTaBHTejieH, Bce paBHO rpa)KAaHCKHxi> kjih yro<noB- 
HbIX'b. CpeAHift ypOBeHb 9T0H A06p0C0B’bCTH0CTH, KT> CHaCTbK), 
He CTOJIb yx<e HM30K'b, HTOČM Heo6xOAHMO ČbIJIO TyTb JiyMaTb 
o CHJibHOM'b nySjiHHHOM'b BM'femaTejibCTB'b h CKOpnioHax,b. Hto 
Hce KacaeTcn očmecTBeHHaro MH'bHiji, HeApyncejnobHaro Kaicb 
6yATO kt> roHopapaM'b 3amHTHHK0B'b, to bt> jiHTepaTyp'fe npa- 
BHJIbHO yKa3MBaJIOCb, HTO HaCM'feUIKH Ha.fl'B KOpbICTbK) aflBOKaTa 
h cyabH EbiTeKaiorb CKop'be hst. MAeajiHCTHHecKaro B3rjiHAa Ha 
Hx,b 3aH$rri5i, bt> npeacHee BpeMH OTnpaBJisiBiniHCH 6e3njiaTH0 
bo hmh OAHoro HejiOB'bKOjnočin, a Hbnrb onjianHBaeMMH H3i> 
HaniHx,b cpeacTB'b. „HaM-faniKa HajŲb cyAbflMH h a/ĮBOKaTaMH ecTb 
BbipaaceHie ocKOp6<neHHaro HjĮeajiH3Ma. Bi. btoh HCTHH'b jrejKHTb 
OAHOBpeMeHHO h HaAejKAa“ (Cornelius Veth !).

*) Pa3B-fe He Ton, >Ke HneajiHcraųecKlii B3rwb Ha cy.ni. co3jiajrb bi» 
jHOflHXi> npeflCTaBJieHie o Henorp’i.niHMOCTH cyne6Haro npuroBopa, noKOioma- 
rocfl Ha HopMaxt> h npaBHJiaxi>, KOTOpbia no BbipaHceHiio MomecEbe HMiion. 
HJifl qeJiOB±qecTBa SoJibinee 3HaqeHie, qtMi> hto 6m to hh 6buio Ha CB'brfe. MMeH- 
ho, 3T0 npejicTaBjjeHie—3aMi>THMi> kct3th—npHBOAHJio npH cyae6HbJXT> ohih6- 
Kaxi> Kl> CHJIbH'fefilHHM'b MOpajIbHbIMl. pa30qap0BaHiHMl> H CHOCOČCTBOBajIO BOJIHe- 
Hiio yMOBi. (irfcjio Jlpeiiįjyca Ha3biBajiocb BejiHMaftniHMi. h^jiomt. BiKa. Cm., 
nanp., KHJDKKy AwHOBa, CoBpeMeHHHKH, BepjiHHi. 1928, crp. 87). K3BicTHO, 
hto bt> JiHTepaTypt no 3TOMy noBoay BbipajKajiH CBoe yHHBJieHie MHorie Bbmaio- 
miecfl nHcaTeJin h MopajiHCTbi, KaiKflbift ei cBoeft tomkh 3ptHiH,—Kaici. A. 
4>paHci>, JI. TojictoA („Becb Mipi jiokhti. B'b kpobh, a ohh cnoparb o KaKoii- 
TO OTfltUbHOft HecnpaBeflJIHBOCTH“).
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ripoujnoe h Hacrosiiųee yronoBHOii 3amnTbi.

3am0Ta no yroaoBHbiM'b aiaaM-b bt> apeBH-feftniifl BpeMeHa n anoxn. Yro- 
jioBHaa 3amHTa bi apeBHeft Tpenin n bt> PnMt. repMaHCKie B3rjuubi Ha yrojiOB- 
Hyio 3amHTy. yro/iOBHbifi: npoueccb cpeflHHXi> b^kobi n BaiflHie ero Ha yrojioB- 
Hyio 3amHTy. yroaoBHaa 3aniHTa bt> anoxy BejiHKoii 4>paHiiy3CKofi peBoaioniH h 
peBOJnonioHHbix,b TpHČynajioB'b. CBofioaa yroaoBHoft aamuTbi bi> HOBifimin anoxn. 
Ochobhhh CBOflcTBa HbiH'faniHJiro yroJioBHaro nponecca bt> cooTHOineHiu ei. no- 
cTaHOBKofi yroaoBHoft 3amHTbi. 3Bowijifl yroJiOBHOii 3amHTbi bt» apeBHeM-b 
pyccKOMT> npaBi h ao Hamero BpeMeHH.

y^Ke 6hjio saM’feųeHO (bt> nepBOM*b  O^epK'b), hto bij ApeBHin 
BpeMeHa npeACTaBHTejibcTBO nojiyunjio BecbMa cjiačoe BbipaaceHie. 
OTA'fejIbHblH npOflBJieHifl erO, OAHaKO, MM'bjIH M'feCTO Cb AaBHHX'b 
noplj. BO3MOJKHO ČbLZIO SaM'feHHTb CeČH BT> o6pHAaX*b  B'hpbl H 
bij MOJiHTBax'b nepeA'b čoraMH: TaKoe pejiHrio3Hoe npeACTaBH- 
TejibCTBo nejioB^Ka 3a nejiOB'bKa Bnojnrb ecTecTBeHHO, npHHH- 
Maa bo BHHMaHie, hto oahm 6mjih čojrbe yroAHH doraMi,, Apy- 
rie MeH^e. Bt> A'fe^ax,b oneKH A'hncTBOBaTb 3a Apyroro,—3a 
MajiojrbTHHro, 6e3yMHaro, Aaxce 3a nceHmuHy—coBepinaTb 3a 
HHX'b lOpHAHHeCKie aKTbl npeACTaBZIHJIOCb HBJieHieM'b 06bIHHbIM’b, 
CHHTajIOCb 6oroyrOAHbIM'b A'k-HOM'b H OXOTHO AOnyCKajIOCb, 
Kor^a Haųajrb ncHe3aTb očbinafi TajiioHa h KapaHie npecTynHMKa 
CA'bjiajiocb npeporaTHBOH rocynapcTBa, Kor^a jiHMHaR MecTb 
pOACTBeHHHKOB’b noTepirbBmaro, SbiBinan He TojibKO hx'b npa- 
bomt>, ho h o6fl3aHHocTbio ’), CTa/ia oTBepraTbCH, npejKHee BMCTy- 
įmenie hx'b bi> KanecTB’b MCTHTeAefi 3aM'biiHJiocb noHBAeHieM'b HX'b 
Ha cyzvb bi, KanecTB'b 3acTynHHKOBi> noTepn'bBiiiaro nzieHa ceMbH 
CBOefi. O6biqafi MCTHTb yXOAHTb KOpHHMH BT> TJiyČOKie TaŽHHKH 
pe;iKrio3Haro nyBCTBa nejiOB'bKa h HaxOAHTb otkahktj bt> Bbipa-

*) ųeppn o pa3BHTiH KapaTejibiiofi bjihcth bt» apeBHHX'b o6mHHax-b, nep. 
n. JIiodjiHHCKaro, 1907, CTp. 18 h 19.
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(SaTbiBaBineficH b^iomh HAe'b BO3Me3jv'si. TaKOBbiMi*  stote o6bmaii 
ocTajica #o chxt> nopi*  y nepBo6biTHbixrb Hapo.noB'b („EcTb Ha He- 
6b McTHTejib, A Ha 3eMjrb eme Apyroii“). Cro-zib M<e cBsimeH- 
HbiM’b m HenpejiOHCHbiM’b 6bLzrb KoppecnoHAHpOBaBiniH o6biqaio 
Mecra očbinaft poACTBeHHHKOB’b jiHLia, coBepiiiHBinaro nocara- 
TeJIbCTBO, OTCTaHB3Tb H 3amHmaTb erO BC'bMH CIIOCOČaMH. CHa- 
ųajia 3to jvbjiajiocb nyTeMT*  Aann nocTpa^aBiueMy AeHeacHbix’b 
BUKynoBii, noTOM-b n 3acTynHMiiecTBOM'b nepe/Ųb BJiacTbio, opra- 
HH3OBaBinefi npaBO BbiKyna bt> cucTeMy h B3HBnieH bt> cboh 
pyKH Bce A'hjič) oTOMiųcHin. HaKOHeirb, 3acTynHHnecTB0 BbijiHBa- 
BaJIOCb Hep'bAKO H BTj (J)OpMy HBKH BT> cyzrb ĮŲ1SL COOTBbTCTBCH- 
hoh cyneČHofi 3am,HTbi. Ho caMO cočoio pasyM'beTcn, hto bt» 
nepBOHanajibHbiH 9noxn, Korjta cynbi TBopmmcb BJiaAbiKaMH h 
jKpeijaMJi, HMeHeMi, čoncecTBa, ocKopdjiaeMaro nejiOBbHecKHMH 
npecTynjieHiHMH, h ero MCTHTejibHofi bojih, HerjiacHO, 6e3T> npa- 
Ba oČBHHfleMbDCb BxoAHTb bt> pascyncACHia h npeHiH Ha cyA'fc, 
a KpHMHHajibHaH penpeccia 6biJia ČMCTpaa, pbmnTejibHafl h 6e3- 
nomaAHan, Kaicb pbniHTe.neH'b h 6e3nomaAem*  caMT> pom*  h 
KapaiomaH zyiaHb pa3rHbBaHHaro HečoiKHTejiH,—o KaKOM'b-JiH- 
60 (į)OpMa<7IbHOM'b npeACTaBHTeabCTB'b H (J)OpMaJIbHOH 3aiIlHTb 
OČBHHHeMarO He MOTJIO ČbITb H p'bHH. IIo MH^HIK) H'bKOTOpbIX'b 
H3C.zrbAOBaTe<zieii, bi* rjiyčoKofi ApeBHoera ynte cymecTBOBajrb 
BHA’b KaKofi-TO (JjopMaflbHOH aABOKaTCKOH 3amHTbl, Hanp., BT> 
ErHnrb npn SBereTb II-mt*,  ho stoti* B3rjmA*b  MOJKerb 6biTb 
npHHHTb cum grano salis.

rpaHHTHan npoHHocTb rocynapCTB'b bt> Hhaih h bt> ErHnrb 
3aBHcbjia Mėnesy npoųmyrb orb oahoto yc/iOBia: HapOA'b ocTaBaji- 
ch HenoABHMCHoft Maccoii, ero AaBHJia HenoMbpHaa TSDKecTb npa- 
BHTejibCTBa. HHAificKifi Cboat* ocHOBaTejibHo 3aM,feqaeTb o He- 
noTpncaeMOCTH TaKoro rocynapcTBa, r/jb acpeiĮbi npHMHpniOTCH cb 
B0HH3MH M TA'b, nO BbipaHCeHilO CpeAHeB'feKOBbIX'b nyČJIMIĮHCTOB'b, 
06a Mena—cb^tckih h AyxoBHbiii—nonaAaiOTb bt* o#Hb pyKH, 
3AaHie, KOTopoe B03Be/iH TeoKpaTbi bt* coio3b ct* AecnoTaMH, 
IlOpaSKaJIO BeJIHHaBblM'b BHAOMT*  CBOHMT*.  Ho MHJIJliOHbl nOA- 
AaHHbix,b cjiyncHJiH bt* HeM-b KapiaTHflaMH. Ubjibio cymecTBOBaHia 
modeli, eAHHCTBeHHofi sa^anefi rocy^apcTSa 6biJio yB'bKOB'bnHTb 
očmecTBeHHbift cTpoii, BbiroAHbiii rjih. OAHEDrb BJiacTirrejieH. Ile- 
peA'b stumt* HHTepecoMi> He noAbiMajiacb pbnb 0 ne.ziOBbnecKOM’b 
AOCTOHHCTB'b MK O TpaHCAaHCKHXT» npaBaXT*  OTAfejIbHOH JIHHHO- 
cth. ynpaBJieHie, cy/Ųb, 3aKOHbi yro/iOBHbie, caMaa pejmrifl, kq-
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fopaa ĄOJiro saM'bHoa $HJK)co4)iio h npaBOB'fcA’feHie—Bce što 
HacTOH^HBO npecjrKnoBajio oxpaHy h ycHJieHie BoeHHO-TeoKpara- 
necKoii AecnoTiH. H’feM’b čojrbe HaKa3aHiii, B'fepH’bfi nOKoii
rocynapcrea,—roBopHJiH 3aKOHOflaTeAH Hhaih h EmnTa. H'feM’b 
CKop'he npHM'bHseTcsi HaKa3aHie, t^mti ų,bjiecoo6pa3H'be npaBo- 
cynie,—pa3cyjKAajia Ta »ce cypOBaa jiorHKa. lipu noaoČHOM'b 
nopflAK'fc Beiųeii, He HaxoAHjiocb M-fccTa yųpencAeHiio, H'bjib 
KOToparo—OTCTaHBaTb rpaiKAaH’b npoTHB'b onmčoK'b h 3jio- 
ynoTpečjieHia npaBOcyAiji. AABOKaTbi (scil. 3anjHTHHKH, C. B.) 
TOJibKo M'binajiH cyAbHM’b, no nHHH^ecKOMy BHpajKeHiio EraneT- 
cKaro CBO^a“ ’)• HpaBCTBeHHoe ayBCTBO, rjiyčoKO HCHBHiee 
h btj ApeBHeM’b nejiOB'kK'b h npH3biBaBinee kt> jkh3hh (xo- 
th h Bis CB0eo6pa3HOM’b oTočpaMceHiH) npaBOBbie hhcth- 
TyTbi, yųpejKAeHia h įiopMbi očmejKHTin c^aok CTapHHM, 
noACKa3biBajio eMy Bce 3HaneHie, bcio cHJiy, MopajibHyio h paųi- 
OHajibHyio, cyneGnaro 3acTynHHnecTBa oahoto 3a Apyroro, 60- 
ji'be HCKycHaro 3a Mente HCKycHaro* 2). He moivio 6biTb HeAO- 
CTaTKa H BT> AoOpoil BOJlt CKOJIbKO-HHČyAb OpraHH3OBaTb 9Ty 
aanĮHTy Ha cyAt Bt npejKHin BpeMeHa. Koe-rAt cb Tanoft 
opraHH3auieft, HecoBepmeHHoft, BCTpt^aeMcn bt> caMbia OTAa/ieH- 
Hbin orb Hacb 9noxH. y eBpeeB'b, no 3aKOHOAaTejibCTBy paBBH- 
hobt>, 3ain.HTy o6BHHHeMbix,b Ha cyjub npHHHMajiH Ha cečn npaBo- 
B-hAbi H3T> cocraBa caMaro cyna, Ha3biBaBniiecn KaHAHAaTaMM. Ho, 
noBHAHMOMy, Tanoro poAa opaTopbi Morjin roBopHTb tojimo) 
OT*b  CBoero hmčhh, He Bbipaacan MceJiaHift h onpaBAaHiH o6bh- 
HneMaro (najibxoBCKifi3 * * * * 8). Bt> očm.eM'b, bt> ap^bhocth 3aiųHTa 
6bi/ia cnopaAHnecKHM'b HBjieHieM'b h HOCHJia xapaKTep'b He OTCTan- 
BaHiH npaBij jihuhocth oČBHHHeMaro, a CKopte „3aMaAHBaH!H“.

*) Ctohhobt>, KcTopia aABOKaTypbi, uHrapyeTCfl no FIajibXOBCKOMy, HH3B. 
COHHH., CTp. 119.

2) Kaxe y nepBo6uTHbix'b JHojieii, Arne y 3yflycoBi>, rb H31 coctAeft,
flpy3efi n 3eMflflK0Bi>, KOTopae MBtcTHbi „KaKi> ncKycHbie opaTopbi“, Bbicryna-
Km, Ha cya'b (Konemio, cBoeo6pa3HOMT») bt> KanecTB’fe npeACTaBHTeAeft oČBHHfle-
Maro (Cm. BacbKOBCKiii, OpraHH3aųifl aABOKaTypu, 1, 1893. CTp. 13). K bt> Kh-
Tat MaHjĮapnHbi AonycKajiH H3AaBHa pojiHbDCb h Apy3e0 kt> 3amnTt očbhhhc-
Maro, xotb h jrbJiajiH bto bt> bha± „ocoSaro cHHCAOJKAeHifl“.

8) Mo>KHO BHA'blb HtKOTOpOe CXO«CTBO 3THXt „KaHflHflaTOB'b“ He TOJIbKO 
c-b HbiH'hniHHMH „KaHAHaaTaMH Ha cyaefiHbiH aojdkhocth“, ho h (cxoactbo Gojite 
OT«a«eHHoe) ct> aHraiftcKHMH 3auiHTHHKaMH, Tame KOMnjieicryeMbiMH HHorAa H3i> 
cocraBa cy«a.
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ŠamuTHMK’b npocMjFb cyAefi o AapoBaHin CHHCx03KAeHia, o npcu 
menin; sto eMy jierKO 6buio A-fejiaTb nūTOMy, hto cyAbH, Bb 
CymHOCTH, He ųyBCTBOBajIH ce6fl CBH3aHHbIMH HHK3KHMH 3aKO- 
HaMH, KpoM^ BcoKbjDCb noBejrbHifi, čy/tynii csmh h 33KOHOAa- 
TejiflMH: KapaTb h MH/ioBaTb Ghlzio Bceirfejio Bb HXb pyKaxb. 
J4Hor.ua 3am,HTHjiK’b očbsiBJiiLzib ceGa nocaaHiĮeM'b Borą, TBopsr- 
iHHM'b cbok) 3aiiĮHTy (TaKb ace, KaKB h cyAbH) HMeHeM'b HeGa. Bb 
nocjrbAHefi pojin Ha cyA'b noHBjuuiHCb Aax<e npH3HaHHbie npo- 
pOKHJ). Bb ApeBHeit rpeųiH, KaKb h Bb ApeBHeMb Phm^, hhahbh- 
Aya/ibHocTb BecbMa cwopo CTajia BbiABHraibCH BnepeAB h TpeGo- 
BaTb ceG'b npH3HaHisi. Pi3AaHbi GbiJta npčHHbie 3aKOHbi, rapaHTrt- 
poBaBiuie rpa>KAaHaM'b cBoGoAy ahhhocth. rpax£AaHHHb He Morb 
TpaKTOBaTbca nepejvb jinuoMb npaBOcyAia KaKb npocToft oGb- 
eKTb: eMy asho Gbijio npaBO oGbflCHHTbCsi h 3aiUHiHaTbCfl ne- 
pejvb cyAOMb, KOTopbifi BHanajrb npoHcxoAHJTb nyGjiHHHO Ha Ha*  
poAHofi n/iomaAH npH ynacriH ropoACKHXb cTapųeBb h šooGme 
npeACTaBHTe/iefi HapOAa. (KapTHHa ApeBHe-rpenecKaro cyAa AaHa 
bi» „HjiiaA'fe“ ToMepa). flosiBHJiHCb ocoGmh KaTeropin 3am,HTHH- 
KOBb, Bb KaApbl KOTOpbIXb BCTynHJIH JIHHa, oSjiaASBUIlH opaTop- 
CKHMH CnOCOČHOCTHMH, BHCOKO U'fcHHBIHHMHCH Bb CpeA'k BKCnaH- 
cHBHbucb HapoAOBb rpeųiH h Phm3. W3b 3THxrb Jinųb BepGoBa- 
jiHCb rocyAapCTBeHHbie A'bHTejiH h Aaace iiojikoboahm, hmm boc- 
XHmaJIHCb, HMb yCTpaHBaJIH TpiyM(J)bI, CT3BHJIH naMHTHHKH- Bm- 
CTyn/ieHie Ha cyA'fe Hep'bAKO HHH’bMb ne OTjnma Jiocb 0Tb nojiHTn- 
ųecKaro BbicTynaeHiH, TaKb KaKb cyAeČHbie nponeccbi nacio 
nepen/ieTaTiHCb cb oGmerocyAapcTBeHHbiMH HHTepecaMH. 3to Gbi- 
JIH He p'bHH, np0H3H0CHMbIH 3a APyrHXb, HO nO^HTHHeCKlH P^HH 
orb CBoero hmchh nepeA*b  cyAaMH (A. Mopnjnio h T. .HeGeHb). 
npaBAa, Bb nepBoe BpeMH „opaTOpbi“ noaBJiflJiHCb co cbohmh 
KJlieHTaMH Bb CyAB JIHnib A<flH TOTO, HTOGbl nOAAep^KHBaTb HXb 
CBOHMH P'fenaMH, TaKb KaKb OČBHHHeMblH AOJDKeHb GbIJIb CaMb 
3ainHmaTbCH, He nepejiaraa stoto Ha nocTopoHHHXb h He npu- 
G'brasi Kb „npeACTaBHTejuo“ (ApncTOTejib roBopHJib, hto ctbiaho 
He yM-bTb 3aiHHHĮaTb ceGn pyKOio, ho enje Go-zrhe ctmaho hs 
yM'feTb 3anĮHiH,aTbCH cjioBOMb). Ho Majio no Majiy npaBa 9THXb 
3acTynHHK0Bb pacninpHAHCb, aoxoa« ao npeA'baoBb npaBOMonin

*) tlpopoKVy CBpeeBi. o3iiaqfiTii Navi, t. e. opaTOpt h ToaKOBaieab, 
Spinoza, Teologisch-politischer Tractat, Skmtliche Werkenj 2., S. 15.

J4Hor.ua
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tiacT05imHX'b M3amHTHBK0B’b“. Hapjmy cb 3aiųnTHMKaMH-opard- 
paMH crajrb o6Hapy)KMBaTb cboio A'bsrrejibHocTb K/iaccb MejiKHXb 
A'fejibiĮOB'b-aABOKaTOB'b, jiiOAefi HeBbicoKaro KanecTBa, 3aHHM3B- 
niHXCB KJI$iy3HHtieCTBOM’b, BBOAMBHIHXb CBOMMb KpiO^KOTBOp- 
CTBOMb Bb 3a6/iy>KAeHie H CyZĮb H KJlieHTOBb. SaiIĮHTHHKH-OpaTOpbl, 
eCTeCTBeHHO, CTpeMHJIHCb OTMeMCeBaTbCH OTb ASHHOfi KaTerOpiH 
jHiirb, OTA'fejiaTbcsi OTb Toro oaiyMa, KOTOpbift HeBOJibHo nepe- 
HOCHJICH Ha HHXb OTb 3THXb KpKPJKOTBOpOBb. O,ZįHHMb H3b 
cpeACTBb AOCTnrHyTb u'fejin Bb9T0MbHanpaBjieHiH6biji0T0,qT0 3a- 
iųHTHHKHyOpaTOpbl B03B0AHJIHCb Ha CTeneHb 06lIĮeCTBeHHbIXb H 
rocya;apcTBeHHbixb cjiyjKHTejien. Ohh c^HTa-ziH cboh 3aHflTisr „oay- 
JKeHieMb“, He Gpajin B03HarpaHCAeHifl h np. 3to OTHOcujiocb ko 
BchMb aflBOKaTaMb Boočme, ho ocočeHHoe 3HaneHie HM-fejio jum 
yrOJIOBHbIXb 3aiIĮHTHHK0B'b. OflHaKO, BCH A'fe^TeJIbHOCTb 3THXb 
„opaTOpOB’b“, He HCKJHonan /ĮeMoc^eHa Bb rpeųin h HimepoHa 
Bb PHM'fe, nOKa3bIBaeTb, HTO Bb HHXb npOHHO JKHJia MbICJIb o 
TOMb, hto rjiaBHan samana yrojiOBHOH 3amnTbi—sto npeACTaBH- 
TejIbCTBO HHTepeCOBb JIHHHOCTH o6BHH5ieMbIXb, HTO Bb 3T0Mb 
npeACTaBHTejibCTB'b Bce 6.ziaropoACTBO BbiCTyn<neHiH 3aiiĮHTHHKa 
H HCTHHH3H ycjiyra odiųecTBy h rocy^apcTBy. Bb OTA'fejibHOCTn, 
CyAbČbl 3aHĮHTHHK0Bb rpeųin, Cb OAHOH CTOpOHbl, H PHMa, Cb 
Apyrofi, H'fecKOJibKO BapbHpoBajiHCb. 3aiiĮHTa Tyrb h TaMb npi- 
OČp'kna paSJIHHHMH CBOHCTBa H pa3JIHqHbIH OČJIHKb.

Bb rpeųin „CHHeropbi“ 6bMHnocTOpOHHieopaTopbi,4)HrypH- 
poBaBinie Bb nponeccb ajih noMOiiĮH oČBHHaeMOMy Bb nporaBO- 
nojiOHCHocTb nparMaranaMb, KOTopue Bb cyjvb He noaBJiHJiHCb, 
a HHCTpynpoBajiH „CHHeropOBb“, oČJiaAaa, oah3ko, nojviacb 
ropa3no ČOJIbniHMH CB'feA'bHlHMH H HCKyCCTBOMb BefleHlJI npouec- 
coBb, H'bMb caMH „cHHeropbi“. BbicTyimeHie nocjrbAHMXb npH3Ha- 
Bajiocb cyflaMH 3a Hacrosimyio yrojiOBHyio 3amirry, advocatio. 
AeM0c4)eHb, cJiyHca rocyAapcrBy h očiųecrBy CBOHMb T3JiaHT0Mb 
h 3HaHiBMH, Bb jj/feHTejibHOCTH CBoefi, KaKb 3aiiĮHTHHKa,—CHHeropa— 
Bmvbjib cjiyMteHie nacTHoe, cjiy>KeHie nejiOB^Ky. OHb totobhjich 
Kb Kapbep*b  a^BOKaTa cb ų'hjibio npeMCAe Bcero OTCTOHTb cBoe 
JIHųHOe npOTHBb OneKyHOBb CB0HXb, KaKb JVbjIO COB'feCTH
H HeCTH CBOeŽ, H Bb AaJIbH’fefimeH JVbflTejIbHOCTH pyKOBOAHJICfl 
H^eefi oTCTaHBaHiH cnpaBejĮjįHBOCTH h npaBb qacTHbixb Jinųb. TaK- 
H<e cMOTp’hiZiH Ha CBoe npH3BaHie h Apyrie arnmecKie CHHeropH. 
Ilo caMoft tom pojiH, KOTdpaa OTBeAeHa čbuia ApeBHefi rpeiiia 
CyAbČaMH HCTOplH, HHCTHTyTb 3aiHHTHHK0Bb He MOTb 3A^Cb
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įaCKltHyTbCfl H pjt3BHTbC3 AO rbxi> IIpeA'bJIOB'b, KSKim, OH'i 
AOCTHT'b Bb CTapORTb PHMb HAH Bb HaCTOHIItee BpeMH Bb HHBH- 
jiH3OBaHHbix'b crpaHaxb. JĮpeBHHH TpeiĮiH He C03Aajia pasB’bT- 
BjieHHoii cisTH K)pHAHqecKHxi> yqpe>KAeHiii, He AOBeaa chctcmm 
npaBocynia ao JiorHnecKaro kohiįb, ne cyM'baa oScTaBHTb ah4- 
HOCTb npaBOBbIMH rapaHTlHMH Bb AOCTBTOH’HOŽt M'bp'b, KaKb BH'b 
cyAa, TaK'b h Ha cyA'b,—norpyjKeHHaa čojrbe bo BHyTpeHHee cd- 
3epąaHie HejioB'bHecKoft jih’jhoctk, H'bMb Bb npaKTHnecKyio h 
paHioHajiHCTHuecKyio CTpyKTypy npaBOBoii c^epbi očineacHTifl. 
npH T3KHXb yCJIOBiM'b HCTHHHOH yrOJIOBHOii 3aHĮHTbI ČbITb He 
Morjič. Aa h He AopojKHJia, noBHAHMOMy, ApeBHHH Tpeųin oco- 
6eHHO aABOKaTBMH—3aiAHTHHKaMH, ^AeCKTb KpaCHOp'feniH KOTO“ 
pbIXb XOTH HpaBHACH BC'bMb H HMnOHHpOBaAb, HO Bb TO 2K6 
BpeMH Bbi3biBa<zrb K*b  ceč’b noAO3pHTe.7ibHoe OTHomeHie. B^ab, 
Mbl TOBOpHM'b O CTpaH’b, TA’b paBBHCTBO AOBOAHJIOCb AO KpaŽ- 
HHXb npeA'fc^iOB'b, ao AorMaTa B'bpbi, a BCHKoe npeBocxoACTBO 
Bbi3biBa<no nporaBb ce6a BpaJKAeČHyio peaKijiio co cTOpOHbi pefi- 
HHBbIXb M3CCb, 4)aKTHqeCKH HaXOAHBHIHXCH y KOpMHJia BJiaCTH 
(ocTpaKH3Mb h np.). JĮonojiHeHie jihuhocth oČBHHfleMaro Ha cy- 
A’b HCKyineHHbiM’b bt, KpacHOp'bniH 3acTynHHKOMb KaKb pa3b 
npeACTaBJULziocb HapyniemeMb HapOAHbixb Boaap'bHifi o paBeH- 
CTB'b. /l'feaTejibHOCTb 3amHTHHK0B'b HaxoAHJiacb noA'b npeccoMb 
HeApyJKe^noSHaro oGiųecTBeHHaro MH'bHia, MHorie H3b hhxt> Bbi- 
HyjKAajiHCb HCKaTb Apyrnxb, čo/rbe HaAe>KHbixb nyTefi Ajih 
ynpaacHeHifl CBOHXb cnocoČHOCTefi h TajiaHTOBb. To, hto cocraB- 
JIHeT'b IĮ'bHHyiO OCOČeHHOCTb BCHKOH yrOJIOBHOfi 3aiIĮHTbI—3Hep- 
niHHoe, BAoxHOBeHHoe 3acTynHHqecTBO npeACTaBHTejiH—aABOKBTa, 
poacASJio Bb HapOA^ rjiyxoe HeAOBOJibCTBO h ponorb, HaKonwio 
Bb yMaxb Maccb npoTeCTbi. FlpoTHBb HHCTHTyTa 3am,HTbi bmabh- 
rajiHCb HapeKaHia Bb „oč’bJieHiH“ o6BHHneMbixb h npon. Bce 
s to, caMO cočok) pasyM'beTCH, BecbMa He6naronpiHTHO 0Tpa3M" 
Aocb Ha pa3BHTiH HHCTHTyTa yrojiOBHoii 3aiHHTbi: npHB<zieqeHHbie 
Bb Ka^ecTB'h o6BHHHeMbix’b nacTo AHineHbi čbijni toto ciiJibHaro 
nOACHOpbH, KBKHMb HBJIHeTCH Ha cyA'b 3aIIIHTHHK'b, 3aCTynHKK'b 
HXb npaBb H HXb JIHHHOCTH nepeA'b CyAOM'b. Bb HHOMb BHA'b 
npeACTaBJifleTCH A'bJio Bb PnM-b.

Bb nepBOHauajibHbiH anoxH 3ainHTa na cyA'b noKOHjiacb si*  
PHM*b  Bceų'b.zio Ha naTponarb apHCTOKpaTOBb. KAieHTb (oTb 
CJiOBa colon, 3eM/ieA'bJieHb), OKa3biBaBinift cBOeMy naTpOHy ų'b- 
AblH pBAI*  9K0H0MHHeCKHX’b yCJiyrb, Cb CBOeft CTOpOHbl nOJiy-
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tiajrb OTTb Hero HeBemecTBeHHHH ycAyrii, B'b torte ųjicjrfe 3a- 
CTynHHnecTBO Ha cyA'b, kohchho, 6e3b BCHKaro BO3Harpax«AeHi5i. 
naTpoHarb crponAca no aHajiorin cb poACTBeHHbiMH OTHOine- 
hihmh, CBH3b KJiieHTa cb naTpOHOMb cnHTajiacb nocTOHHHOH n 
Aaace HaczrbACTBeHHoft, h ecAH ohe. yMHpaAb 6e3AbTHbiMb, to 
ero HMymecTBO nepexoAHAO Kb naTpoHy (BacbKOBCKiii). FlaTpo- 
HaTb najrb Tor.ua, Kor^a B’b CTpaHb nponHO BoųapHAHCb 3a- 
KOHHOCTb h npaBocyAie. EziacHbiH cyzrb, ynacrie npHCHHCHbncb 
3acbAaTejieft npHBJieKjm B'b 3aAbi cy^a H0Bbixb AiOAen,—homines 
novus—, aABOKaTOB'b, 3ain,HTHMK0Bb. BbicrynaiomiH Ha cyA'fe 
Ha3biBaeTca orator, ho h npenaiee Ha3BaHie „naTpoHb“ He Te- 
psieTCH; 3aHMMaiomiHC5i noAanefi coBbTOBb h noAroTOBKOii A'bA'b 
noAynaerb hmh jurisconsultus, prudens. Aut patronus dicitur, si 
orator ėst, aut advocatus, si aut jus suggerit, aut praesentiam 
suam commodat amico (Cicero). B'b TeneHie MHOTEDCb b^kob'b 
aABOKaTypa ocraBaAacb cbočoahoh npoįjeccieii, B03Me3AH0ft a<kh 
dOAbLUHHCTBa, 6e3AeHeHCH0fi RJIH MCHbniHHCTBa 3amHTHHK0B'b, 
nAHTa nepBHDCb 3aKjnonajiacb B'b roHopapb, B03Harpa)KAeHieMb 
noc1zrbAHnx’b CAyjKHJia Tora KOHcyAbCKan (CTOHHOBb). 3aK0Hb — 
lex Cincia 203 r. a. P. X.—BoenpemaAb nojiyneHie AeHerb hah 
nDAapKOB-b 3a cyAeČHbia pbmi: Ne quis ob caiisam orandum 
pecuniam donttmve acciperet1). B'b očmeM’b, AOAroe BpeMH B'b 
pMMb cyAedHan 3anjHTa cyjimia He AenejKHbiH BbiroAbi, a no- 
nerb h cAasy. OHa cnynoiAa als Sprungbrett... von welchem šie 
(3amHTHHKH) sich zu den hochsten Staatsmanner aufschvvangen2). B'b 
KaneCTBb yTOAOBHbIXb 3aiUHTHIiK0B'b n0ABH33AHCb HMeHHTbHUlie

i) He«b3a noKynaTb a npoaaBaTb cyzieGnyio 3amnTy—TaKOBi» cMbicjib 
Sroro 3anpeTa (xotsi H'feKOTopbiH npHflaioTb eMy kho8 xapaKTepi>). Was man 
umsonst hat, soll man umsonst geben. Ho He ao3Bowiocb 3amnTHHKy TO/ibKO 
nojiyneHie BO3Harpan<aeHiH 3a fltjio, KOTopoeeme npeacTOHjio Becra (ob causam 
orandam). Ohij BnpaBb 6bun> npHHHTb n/iaiy nocjib BbmoaHeHHoii 3amHTbi, ecjin 
kjiieHi"b HofipOBOJibHO npejviaraji'b TaKOByio (roaopap'b. BacbKOBCKiii). 3a- 
ihhthhkh npOTHBHaHCb npoBO3rjiameHHbiM'b bh 3tomt> 3aKOHt HanaaaM'b. Aabo- 
karb Cyajiiii, HanpHM., roBOpHJi'b BnocjrfejicTBiH HMnepaTOpy KJiaBfliio: KpacHOpi- 
Mie He MOJKeT'b 6bITb 6e3BO3Me3AHbIM'b (HM'feeTCH B'b BHfly cnocofil B03Harpa)K- 
AeHia ao npoijecca, Kaicb ocHOBaiejibHO yKd3biBaeT’b BacbKOBCKiii), TaKT> Kaicb bt> 
npoTHBHOM'b CJiyųa'b, 3a6oTHCb o Hyaaccb HHTepecax,b, mm ynycKajin 6m Kai bh- 
ay cboh codcTBeHHbie. MHorie iKHByvb BoeHHofi CJiy?K6oft, Apyrie 3eMJieabjiieM'b, 
hhkto He c'raBHT'b ųtjibio to, oTb ųero oht> He MO^Kerb npeABHA'hTb HHKaKoro 
njioaa“.

s) Kiibl, Geschichte der Osterreichischen Advocatur, 1925, S. 5.
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pHMJinHe: BbiCTynajin, KpOM'b UnųepoHa, Mapnb Aktohim, Ka- 
TOHb, Ue3apb, noMnefi, Tnčepiii, Tan rpaKXb. KpynH'biiinie 
rocynapcTBeHHbie .zvbflTejin, njicaTejiH, noaTH, aajKe MceHmHHbi 
3HaTHarO npOHCXOMCJXeHiH Bb rfexb HJM HHbIXb OTAfcjIbHbIXb 
cjiynasnrb 6pa<7iH no^b CBoe noKpoBirrejibCTBO o6BHHHeMbixb, 
npeACTaBJiHfl nxb Ha cyzvb. (BcnoMHHMb aHajiomnHbiH BbiCTyn- 
aeHisi Bb PocciH nncaTejieii JlbBa Tojicroro, KopojieHKO Bb Toii 
»e pojiH Ka3yajibHbix'b cyn;e6Hbixb 3aiiŲiTHHK0Bb). IlepeAaiOTb, 
hto HMnepaTop'b ABrycrb jihhho 3amnnia<rb Ha cyzvb o^Horo 
6biBinaro comaTa CBoefi apMiH. Koma cyneČHbifl 3acbAaHifl nepe- 
HeceHbi čbiJiH cb miomaAH Bb 3aKpbiTbiH 3a<Hbi h Ha m^cto ro- 
cnoACTBOBaBniefi Bb npeaaieMb HapOAHOMb cyzrb—KOMHųiflxb h 
ąuestiones perpetuae—oČHBaTe^biHHHbi h npocTOH jkhtchckoh 
cnpaBe/viHBOCTH, pacTBopaeMOH Bb Mopi no<ziHTHqecKHXb h 06- 
mecTBeHHbixb cTpacTeii Ha cųeHy BHCTynujiH opraHH3OBaHH3H 
CnpaBeAJIHBOCTb H npaBO, TBOpHMblH BblIIIKOJieHHbIMH CyAbHMH- 
ropHCTaMH 3aHHTie yrojioBHoft 3aiiĮHTOH cTa.no Bce 6ojrbe 
h 6ojrbe cocpeAOTOHHBaTbCH Bb pyicaxb oco6bixb cneiĮia- 
JIHCTOBb, 3HaTOKOBb. OflHOBpeMeHHO Bb CyAaXb H SA'fcCb 
noHBHjiHCb BbiAaBaBinie ce6si 3a a/ĘBOKaTOBb coMHHTejibHbie 
A'bflTejiM, AHCKpeAHTHpOBaBinie a^BOKaTypy h 3aiHHTHHK0Bb, 
Cb Apyroii ctopohm, h caMo KpacHop'bnie 3aiunTHHK0Bb crajio 
TepHTb Bb CBoeii CH-zrb h 060HHIH. TojibKO om'fcjibHbie H36paH- 
HHKH MOmH BblABHHyTbCfl H IIpiOČp'bCTH HMfl 3HaHHTeJIbHbIXb 
3aiiĮHTHHK0Bb. CyneČHbie opaTopbi He 6pe3ra<ziH hhk3Khmh M'fe- 
paMH ĄJia npiočp'feTeHiH nonyjisipHOCTH. MHorie H3b HHXb H3- 
BpameHbi 6bijin ųecTomočieMb, cyeTHOCTbio h KopbicrojiiočieMb, 
HO ĄJIH MHOrHXb nOnyjIHpHOCTb ČbIJia CpeACTBOMb BCKpHBaTb 
H npHM’hHHTb Kb A'fejiy CBOH 3HaHlJl H CnOCOČHOCTM, OČp'feCTH 
KJiieHTOBb h c/iaBy. OČHHHbiMb HBJieHieMb 6biJia HanbimeHHaa 
TeaTpa/ibHOCTb Ha cyn'b* 2). Hep'bAKo HaeMHbie KJiaKepbi cBOHMb 
conyBCTBieMb h aimoAHCMeHTaMn Ha cyA't 3aMiHH<ziH npeacHie 
BOCTopru TOJinbi Ha azioinaAH. 3aniHTHHKH noABepraiOTCfl Ha- 

J) Cm. Ortloff, Die gerichtliche Redekunst, 1890, S. 20.

2) A^BOKaTCKas TeaTpajibHocrb yMtao nojUBaTbiBajiacb bt» Phm± carapn- 
KaMn Bcfefb 3noxi>. no3Ti> Mapniam. ynoMUHaeib bt> cbohxt> 3nnrpaMMax-b ofit 
ajjBOKarh Posthomus, KOTopbiii no Atjiy o xpa>Kt Tpexi> KO3i> yMy/ipnaca tobo- 
pHTb o Mnipnaait n SuTB-fe npn KaHHaxt, o Mapin, Cyjui-fa n nyHHnecKOM'b 
6ot. OTcro.ua M3ptųeHie bt> repMaHin: ,um auf besagten Hammel zurūckzu- 
kommen*, a bo ‘I’paHij.in: „revenons a nos njoutons".
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naAKaM*b,  nacio BnponeM'b npeyBejmneHHbiM'b h HecnpaBe,zviH- 
BblM’b, VLKb CM'felIIHBaiOTb BOJIbHO H HCBOJIbHO Cb KJiaCCOM'b 
„noAnojibHbix'b cOB’feTHHKOB'b“, Winkelhonsultanten. He maAH/rb 
Hx,b caMb Tacitus, CBajiHBasi bt> OA«y Kyny cyAeČHbix’b opaTO- 
poB*b  h MejiKyio ajįBOKaTCKyio čpaTiio, ncaAHyio h npecrynHyiO’ 
nec quiquam publicae mercis tam venale f uit quam advocato- 
rum perfidia ’)• Bt» očiiiin nOTOicb HeyAOBO^ibCTBift npoTKB'b Ae- 
įieHAeHTOB’b BpbmaeTCH OAiyM*b  pa3Hbix,b nojiHTHqecKHX'b A'bflTe- 
Aeii, ©6pyniHBaiomHxcfl Ha HHx*b  3a aaiiŲiTy hx,b nojiHTHqecKHX'b 
nparoBii h BbicrynjieHie npOTHB*b  HX'b eAHHOMHniJieHHHKOB’b. 
B*b  3-ftrb crojrfeTiH ao P. X., cb yKp'himeHieM'b ųe3apH3Ma h 
a6eomoTH3Ma, npoHCxoAHTb nocreneHHO h „6iopoKpaTH3aniH“ 
Kjiacca 3aiIĮHTHHK0B'b (aABOKaTOB'b). ripOČblB'b H^KOTOpoe BpeMfl 
3aperjiaMeHTHpoBaHHbiM'b aaHHTieM'b, a^BOKaTypa npeBpamaeTca 
3arfeM'b B”b rOCyAapCTBeHHyK) AOJDKHOCTb. 3aiIĮHTHHK'b — aABO- 
Karb CTaHOBHTCH O(į)4)HUiaJIbHbIM’b JIHIĮOM’b H BXOAHTb BT> OČ- 
iiĮyio CHCTeMy GnynceČHbDCb jimiįts h A'baTejieH (ordo), a qe- 
pe3t KopoTKiii npoMeHcyTOK'b bboahtch numerus clausus. npaBO 
3amHmaTb corpaiKZįaH'b otb oniH6oK*b  cyAeČHofi BjiacTH, orb 
nocaraTejibCTB'b h 3jioynoTpe6jieHiii, OTKyAa 6bi TaKOBHH hh 
npoHCXOAHJiH, CA'bjiajiocb onaTb npHBHJierieii, Kaicb to čbiJio ao 
aaKOHOB’b XII TaČJIHIĮ'b. Ho M'feCTO naTpimieB'b 33H5LZIH hhhob- 
hhkh, KOTopbie coctooh Ha HtajiOBaHbH h nepeAaBajm MOHonoab- 
Hoe npaBO cBoe, Kaicb HCTOMHHK'b KopMJieHiH, ČJiHJKaftmeMy no- 
TOMCTBy (CTOflHOB’b). Ha C M b H y CBOČOAHOft KOHKypeHIĮIH TaJiaH- 
tobij BMcrynaerb npHKpbnjieHie 3am>nTHHK0B’b kt> cyAaM-b. 3a- 
mHTHHK'b—aABOKarb Aaerb npucary cJiyacHTb rocyAapcTBy, He 
npHbbraTb ktj yjiOBKaM'b, He bccth HenpaBbncb A'hA'b h 3aiĘH- 
maTb conziacHO yčbJKAeHiio. Hohhtho, mto Bce sto npHHHHtajio 
no/ioHceHie 3amHTHHKa Ha cyA'b: Kūbl noAnepKHBaerb, HTb aABO- 
KaTa acejiajiH OTO>KAecTBHTb co cropoHofi: erscheint derselbe 
nunmehr mit der Partei idenfiziert, was im Interesse einer 
guten Rechtspflege niemals geschehen soll2). Mbi ate, Ha- 
npoTHB-b, AyMaeMi», hto oTpHiiaTejibHbiH nepTbi phmckoh defen- 
sionis nocjibAHHX'b speMem*  3aK<znoqaAHCb Bia yKa33HHon Bbnne 
h BcbMH OTM'hneHHofi jpčropOKpaTHaaųiH“, bt> tomt,, hto BTb yrO’ 
aoBHyio 3aiųHTy hhtchchbho BJiHBajin nepTM „cjiyHceHiH“, He chh- 
Taacb cb HHTepecaMH KJiieHTa h očiiųimh 33AaHiHMH npoųeęca,

1) Annales, X 1, 5, Kubl, op. cit., S. 8,
?) Op, cit. S. 12,
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Oahhko, pHMCKaa 3aiųHTa HHKorAa He AOxoAH/ia ao nojiHaro h 
oKOHnaTejibHaro ynaAKa. 3aiiĮHTHHKH, no KpafiHefi M'fcp'b H'bKO- 
Toptie H3T> hhxi>, h Bt ycAOBiax'b crbcHeHiH h orpaHimeHifi 
CTapa/iHCB npoAOjDKaTb, ct> TpyAOMi, h ycnJiinMH, CBoe MaBHoe 
A'b/io. O HHDCb-To HMeHHO o6moabhjich Corpus Juris Civilis: Advo- 
cati qui dirimunt ambijes fata causarum sugnaeque defensionis 
viribus in rebus saepe publicis ac privatis lapas erigunt, fatigata 
reparant, non minus provident humano generi, quam si in proc- 
lis atque vulneribus petriam parentesque salvarent *).  3ia noxBaAa 
HacTOJibKo HanoMHHaerb AUtįjHpaMČ’b, hto H'feKOTopbie (Weissler) 
CKJioHHbi Aaxce c^HTaTb ee, AyMaeTca, dėsi*  AOCTaTOHHaro ocho- 
BaHiH, 33HMCTB0BaHieM'b 11311 no3ApaBAeHin no KaKOMy-jindo no- 
BOAy, 3acjiyHceHHOMy n HMeHHTOMy 3amnTHHKya). Bo bcukomij 
c/iyna’b, 6/iaroAapHOCTb coBpeMeHHmcoB'b h 6/iaroroB'bHie no- 
TOMCTBa (HejįapoM'b $)paHiiy3CKie aABOKaTbi ao chxi> nopi» chh- 
T3K)Tb CBOHM'b pOAOHa’iaAbHHKOM'b H naTpOHOMli UHIjepOHa) 
pHMCKie yrojiOBHbie 3aiųHTHHKH 3acAyx<HJiM He BCJrbACTBie npa- 
Moro CAynceHiH cBoero rocyAapCTBy hjih odmecTBy, a BC<zrbACTBie 
cHCTeMaranecKaro, ynopHaro OTCTaHBaHia HHTepecoBi» noA3a- 
nĮHTHbIX'b B*b  KaųeCTB'fe HX1> penpe3eHTaHTOB'b H 3aCTynHHKOBT» 
npHM'feHeHieM'b ki> A'fejiy Bci5xi> cbohxt> cnjrb h cnocodHOcrefi 
nocTOHHHO pa3BHBaeMbixi> TpyAORrb, ynpajKHeHieM'b, odpa3OBa- 
HieM-b. B-b btom-b cMbicjrfe UHųepoHi> roBopH.zi'b no noBOAy yro- 
jiOBHbncb 3aniHTb: Homines ad deos nulla re proprius accedunt, 
quam salutem hominibus dando3).

*) L. 14, Cod. Just., De adv. div. jud., 2, 7, Kiibl, op. cit., S. 13.
2) Cm. o6t> 3tomt> Kiibl, op. cit., Š. 13.

8) Ott» pHMCKHXi> BpeMeHt qejioB'feqecTBO xpaHHTT> 40 chxi> nopt ABa 
HenpeB3oftfleHHMX'b pyKOBOACTBa cyaeČHoft ajiOKBeHuia: LbmepoHa—de oratore 
h KBHHTHJiiaHa—De instituzione oratoria, jieriuHxi> bt> ocHOBy norai BctxT> noc/rb- 
JiyK)IUHXT> H3CfltAOBaBi8 BT» 9TOft OČaaCTH, AO HaiUHX'b AHeit

JĮpeBHifi Phmi> OKa3a<zrb BAiflHie Ha nocTaHOBKy yroAOBHoii 
3aiiĮHTbi BnocjrbAGTBin bi> EBpon’b. KaHOHHnecKoe npaBO noAb- 
3OBaAOCb pHMCKHMH H0pM3MH o61> SABOKaTyp^ H yrOAOBHOft 
3amHTb. OcodeHHo 4)paHny3CKie KopOAH djiarocKAOHHO othoch- 
JIHCb Kl> pHMCKOH aABOKaTCKOft 38111,111% BHA« Bl> He# OAnHlj 
H31> RaHaJIOBli, qepe3Tb KOTOpbie MOHCHO ČblJIO npOBOAHTb Bl> 
}KH3Hb pHMCKyio cnpaBeAAHBOCTb h pHMCKoe npaBoeyAie Ho B'b 
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Maccaxb pacnpocTpaHeHbi 6l.ijih repMaHCKie B3rjiHĄbi Ha yronoB- 
Hyio 3aw,HTy h saCTynHHnecTBo. Mano conyBCTBys įjopMajibHOH 
3amnrb, npeAnoHHTan, htočh oČBHHaeMbift 3aiu,HmajicH caMO- 
CTOsrrejibHO Ha cyA'fe („Selbst ist der Mann“), cTapoe repMaHCKoe 
npaBO H6 npH3HaBaJIO HHK3KHXb nOCTOHHHMXb 3aiH,HTHHKOB’b. 
noczrfeAHie Obinn niOAbMH cjrynafiHbiMH, hh Kb rocynapcTBeHHOH 
cnyjKČt, hh Boočme Kb KaKoii-jiHOo nepMaHeHraoft npoįjeccin 
no CBoeii A'bflTenbHocra oraonieHin h e HM'bBiiiHMH. Bb ponu 3a- 
iĘHTHHKOB'b-Fūrsprecher’oB'b, Rechtsweiser’oBb, logman’oBb h na- 
ace judex’oB'b—noABHranHCb onbirabie, npaBAHBbie, noMoraBinie 
oČBHHfleMOMy Ha cy/vb, OKa3biBafl eMy noMomb hhcto iopH- 
AHHecKaro xapaKTepa. Der Fiirsprech ist Richter dės Recbt. 
(3t6 He 3HaHHTb, KOHeHHO, HTO yKa3aHHbIH JlHIĮa ČbLZIH npeACTa- 
BHTe<HHMH „HayKH“). JlHHIb Bb ČOJrfce nO3£Hee BpeMH—H3b co- 
qeTaHifl Hana/rb repMaHCKHXb h pHMCKHXb BbipačoTancH ranb 
nocTOHHHaro a^BOKaTa, 3aiiĮHTHHKa, Wortfiihrer, KOTopufi noaB- 
jihjich nepeflb cočpaHieMb cyna, npH neMb TaKOH 3aiųHTHHKb 
He TOJIbKO H36HpaJICH OČBHHJieMbIMb, HO MOITb ČbITb Ha3HaHeHb 
h cyAOM’b: dabo tibi advocatum. OflHaKo, nonro noTOMb, h Aaace 
Bb anoxy pacnaaeHifl MOHapxin Kapjia BenHKaro, 3amHTHHKb Bb 
yrojiOBHOM'b A'hji'b bo MHornxb M'hcTax'b ocTaBajica Bce rhMb 
JKe nOCOOHHKOM’b, CTOHBHIHMb npH OČBHHHeMOMb, HCnOHHHBIIIHMb 
pojib cyziedHaro „cyįjnepa*.  Ecnn roBopnTb, hto TaKOH „3aniHT- 
HHK’b“ ČbIJIb penpe3CHTaHTOMb odBHHfleMarO J), TO 9T0 HaflO no- 
HHMaTb Bb TOMb CMblCjrb, HTO OHb 6bIJIb H'feMb-TO MeHbHIHMb, 
HencejiH penpe3eHTaHTb, hmchho, niniib noMonjHHKOMb h HHCTpyK- 
TopoMb oČBHHJieMaro Ha cy/rfe. Bb to BpeMH HapHAy Cb 06- 
hįmmh cyjjaMH BaacHyio ponb Bb jkh3hh nrpajiH cyjieČHbie noe- 
AHHKH H BOHCbH CyftH, K3Kb Bb A'bnaXb rpaiKAaHCKHXb, TaKb 
h yrojioBHbixb: npaBocyaie, cb pa3BHTieMb į)eo.najiH3Ma, CTano 
TepHTb Bb CBoeft CHjrb h He nonb30Banocb AOB'hpieMb Hacene- 
Hin. yrojioBHafl 3aniHTa npH TaKHXb ycnOBiflXb ne Morna npo- 
itB'feTaTb h Sbina ABjemeMb čnyųanHbiMb. IdHKBH3HųioHHbifi npo- 
ųeccb (A'bTHme cpeAHeB'feKOBbH), BO3HHKHiiH KaKb peaKiiisi npo- 
THBb orpyč'bHifl HpaBOBb h pacniHpeHiH npecTynHOCTH, nojjb 
HeCOMH'hHHbIMb BJHHHieMb IjepKOBHbIXb CyAOBb, COBepHieHHO 
H3M*hHHJIb  oOjIHKb 3aiIĮHTbI. HHKBH3HIŪOHHblft CyAbfl COBM’blUajIb 
Bb ceS-fe (JjyHKijiH oČBHHeHia, 3ain,HTM h cyna. Ilo cbohctbchhoh 

*) cpBH. Kubl, op. cit., S. 17,
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nejiOBtnecKOH npHpOAt OTBpameHiio ktj npecTynjieHi'flM’b, CTpaxy 
nepejvb npecTyimuKaMH, HeAOBtpiio h noAO3pHTejibHOCTH, hhkbh- 
3HąiOHHbIH CyAbfl, BO BCCM’b npeAOCT3BJI6HHbIH caMOMy ce6t, 
CKJIOHHJICH, eCTeCTBeHHO, ČOJrfee BT> CTOpOHy OČBHHeHiH, H'fcM'b 
3amnTbi. He Be3Ab OAHHaKOBO npOHBJiMK cboio eynjHOCTb 
HHKBH3HIliOHHbie Cy^bl, HO TpOraTeAbHOe HXT> eAHHCTBO OČHa- 
pyflOLZIOCb BO BpaiKAeČHOM’b OTHOineHlH K*b  3amHTHMK3M’b. 
Bet npe3yMnųiH 6biJin npoTHB'b oČBHHHeMaro, Hero HCTop- 
rajIH HyiKHblR RJLK OČBHHeHlH AaHHblfl H CO3HaHie BCtMH cnoco- 
6aMn: to yrpo3aMH n iiutkom, to jiacKoii h xhtpocthmh. Ha 3a- 
IHHTHHKOB’b CMOTptjIH KaiCb Ha HCApyrOB'b cyAa, OKa3bIBaiOmHX’b 
oČBHHaeMOMy coAtficTBie bt> ero cTpeMJieHin cnacTucb orb xa- 
paioiHHX’b yAapoB'b Mena C>eMHAbi bt> yiu,ep6'b hhkbhshiiih. 3a- 
IIĮHTHHK'b Aa/ieKO He 6bIJTb MCeAaHHblM’b rOCTeMTb CyAeČHbIX'b 3a- 
ctAaHiH, KOTopbin iipohcxoahjih kt, TOMy ace TafiHO, 6e3*b  ynacTin 
nyčviHKM h Aaace CTOpOH-b. Cy^bH ptmajib Ha ocHOBaHiu npoTO- 
KOAOB'b H AOKyMBHTOB’b; OHb nHTaJTb H CHHTaJTb CBKAtTeAbCKIH H 
hhbih noKa3aHiH, ptniafl Atao, Kaicb apn(J)MeTHnecKyK) 3aAany 
(JleBCHCTJiM'b). „OTCyTCTBie ^OpMa/IbHOfi 3aniHTbl BĮ*  CBH3H Cl> 
TafiHblMTb HHKBH3HIĮiOHHbIM'b IipOH3BOACTBOM'b, BĮ, KOTOpOM'b TJiaB- 
Hyio pojib Hrpajia nHTKa, npMBejiH kt> TOMy, hto noAcyAHMbie, 
nonaB'b bt> Korra ypOA/iHBaro nyAOBHma, HcnojiHflBinaro pojib mh- 
AOCTHBaro h npaBaro cy.ua, BbipHBajiHCb H3b hhx’b He HHane, Kaxb 
Cb OKpOBaBJieHHblMH njieHaMH H pa3Apo6<7ieHHbIMH KOCTHMH“ (Bacb- 
KOBCK1H ’). Bce 3T0 npH3HaBaJIOCb TtM*b  ČOJlte eCTeCTBeHHbIM'b,

J) OčbiKHOBeHHO, npoHcxo>KAeHie nbiTOKt npunncbiBaiOT'b xpncTiaHCTBy 
h uepKOBHbiM’b cysaMis (6opb6a ct epeTHKaMH). Ha caMOMt Atat nbiTKa npaa- 
THKOBaJiacb eme Bt ApeBHeMt PuMt no oTHomeHiio kt» pafiaMt, yjianaeMbiMt 
Bt npecTynHbixt AtflHiaxt. 9noxa xpncTiaHCTBa pacnpocTpaHHJia 3T0Tt Mcroat 
H3CJi,feAOBaHifl Ha Bei KJiaccbi HacejieHia, He B3npaa Ha npoTecTbi HtKOTopbixt 
BbiAaromHxca A'bsiTejieft nepKBH. IlbiTKa npecjitAOBaąa >KepTBy ao caMaro mo- 
MeHT3 K33HH H HMtfla utjlbio He TOJIbKO CyryČO OMpaHHTb H OnO3OpHTb nocatA- 
Hie ahh h nacbi ea, ho h 3aciaBHTb ee co3HaTbCfl xoth 6bi Bt nocatAHioio mh- 
nyry,—safibi ycnoKOHTb cyAt h oSinecTBeHiioe Matule, TpeBOJKHMoe aacTbiMa 
CJiyaaflMH ocyjKAeaia HeBHHOBHbixt—(a TamKe BbiaaTb yųacTHHKOBt). Bt npo- 
uecct „nbiTKH nocjit ocy>KAeHifl“ npHHHMajiH yqacTie BecbMa HeptAKO AyxoBHbie 
HcnoBtAHHKH, „CBHTbie OTŲbi“, npeBpamaa „Aapt oinymeHia rptxoBt“ Bt opyaie 
HCTOpMteHifl co3HaHia flJia HyjKAt BaacTn. BcnoMHUMt, Hanp., 3HaMeHHToe 
Afcjio Kaaaca Bt erapoft <PpaHniH. (O6pa3ent TaKoro BbiMoraTeabCTBa co- 
sHaiiia co cTOpoHbi AyxoBHbixt AHH'b aa>Ke Bt cpaBHHTeabHo Goate no3AHee 
BpeMH flam? Bt HeaaBHo nepeBeaeHHoft Ha pyccKiii asbiKt nmepecHofi KHHHCKt
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UTO HHK3KHX'b OnpeA'fejieHHbIX'b H Kp'fenKHX’b TpaflHljift yrojiOB- 
HOŽ 3ain,MTbl COČCTBCHHO He ČblJIO, KoHeHHO, H HHKBH3HUi0HHbIH 
cyA’b He OTBpamajrb jinųa cBoero orb hcthhh, He Bcer^a HM'fejrb 
HaAOČHOCTb OCyHCAaTb SaB'bAOMO HeBHHOBHaTO. 3aiIĮHTHHK'b Bli 
9T0M*b  OTHOnieHlH MOrb ČbITb nOJie3eH'b AJIfl' BbIHCHeHiH Tteb 
HJIH HHbDCb TeMHbIXTj CTOpOH'b A'fejia. A npaKTHK3 BOOHIIO nOKa- 
3ajia, hto „KapaiomaH Aecmma npaBOcy^in no 6ojibineii 
ųacTH onycKaeTCH na HeBHHHocyx<AeHHbix’b H3*b  cpe^Huro 
hjih HHCinaro KJiaccoB’b“, KOTOpHM'b 3aTpy,ZĮHeHa bo3mojkhoctb 
npHČ'fcraTb kt> noMOiųn 3aiųHTbi!). 3amHTHHK’b aonycKaJica, ho 
Cb T3KHMH orpaHH^eHlflMH, KOTOpbIH JIHHiaJin BCHKOfi CHJIH ero 
A'fenTejibHoęTb B*b  nponecc-b. PlMeHHO, 3amnTHHKy npeAOCTaBJinjiocb 
OČblKHOBeHHO npaBO nOJĮaBaTb nHCbMeHHblH OČ'bflCHeHlH Cb H3JIO- 
HceHieM'b AOBOAOB'b onpaBAamH, CMarneHia bhhm h np.—h to 
jiHnib B*b  onpe.n'bjieHHHie momchtu npouecca, očbiHHO nepejŲb 
caMbiM*b  npHroBOpoM*b.  Ho AaHce AonymeHie h TaKoro ynacTin 
3aiĘHTHHKa 6bIJIO TOJibKO OCOČbIM'b CHHCXOJK,ZieHieM'b, MHJIOCTbK) 
cy.ua, KOTopbiH MOrb, no iKejiamio, očoHTHCb h 6e3i> stoto no- 
CTOpOHHHro npHAaTKa npaBOcy^ifl, KaKHM'b no cymecTBy hbjih- 
Jiacb TOTAS 3aiIĮHTa. „JlHHHOCTb OČBHHSieMarO MHCJIHJiaCb, KaK*b  
noAHHHenHoe cpeACTBo, nporaBT. KOTOparo AO3BOJiHJiocb A'bficr- 
BOBaTb npHHyjKAeHieM’b, He maAnmHM'b ero cyč'beKTHBHon cbo- 
ČOflbl... 3anĮHTHHK’b He AOJDKeH'b ČblJTb 3aTJIHAbIBaTb B'b TaŽHblfl 
MHCTepin npoiiecca. Ci> HeaoB'hpieM’b h BbicoKOM'fepieM’b TpaKTO- 
BBJTb 3aniHTHHKa CyAbH* 2). TOJibKO B'b OTA'fejIbHbIX'b M'hCTaX'b, 
(HanpHM., B*b  raHHOBep'fe no 3aK0Hy 1736 r.) odBHHHeMOMy 
AaBajiocb npaBO Ha (JiopMajibHyio 3aiiĮHTy h 3aiiĮHTHHKy npe#o-

CTHBeHceHa, Orb yjink-b flo cKaMbH noacyAHMbix,b, CTp. 92). O flonymenin Ka- 
Kofi-jiHfio 3amnTbi bt> 3Toft CTajŪH bt» npejKHisi 3110X0 hhkto, pa3yMieTCH, n Me- 
MTaTb He CMtab. B'b IlpycciH nbiTKa OTM^nena 6biaa yKa30Mi> $pHApnxa BejiH- 
Karo orb 3 Ijohh 1740 r. B'b Kofiypr-b-foTt oHa cymecTBOBaJia ao 1828 r. Cm. 
Kneer, Der Rechtsanwalt, 1928, S. 37, 38.

1) CyAeČHbiH x<e ohihSkh h „cyneSHbia ySiftciBa*, CTOJib nacTbiH npH cra- 
poft crpyKTypt cyAonpon3BOACTBa, npHBOAHJin, ecrecTBeHHo, kt> BOJiHeHiflM'b h 
jieMOHCTpaiiiflM’b, onacHbiM-b ajih ofimecTBa n BJiacTn. „SinatįoT'b ycbinaH'b UBt- 
TaMH, a BHcfejiHiia yfipaHa rnpJiHHflaMH 3eJieHH' (C’rnBeHceH'b).

2) M. Frydmann, op. cit, S. 98.—JIjih fiojite Tfl>KKHX'b npecrynjieHiii Bei 
cyneSHbia įopMbi MorjiH 6biTb Boodme ycrpaHeHbi. (Koe-rjrfc h Tenepb HHoraa 
npopbiBaeTca nonbiTKa icb pa3Čopy H'hKOTOpbix'b coBepmeHHO 6e3T> yąacTia 
CTOpOH'b, ahh oTrhHeHifl „nygjuiHHO-npaBGBoro MOMeHta yrojioBHaro npoiiecca“).
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CTaBJiHJiocb 3aKJiioqHTeJibHoe cjiobo. YnacTie 3amnTbi Koe-rjŲb 
o6fl3aTejibHO Tpe6oBa<nocbx), Kor^a odBHHiieMOMy rpo3H<zio tsdk- 
Koe HaKa3aHie: CMepTHaa Ka3Hb, KaTopra h t. n. 3am,HTHHKb B’b 
9T0M"b c.nyna'b HasHanajicfl Aaace wider Willen dės Inąuisiten. Ho 
Bce 9to 6bLzin HCKJiio^eHiH, He KOJiedaBinifl očmaro Hanajia o 
6e33amHTH0CTH OČBHHfleMarO Ha HHKBH3Hqi0HH0Mb CyA'k TIaHie 
BejiHKan <X>paHixy3CKaH PeBOJiioiiifl, CTpeMHBniaacH Kb ocbočO’ 
jKASHiio nejioB'hHecTBa orb cTapbixb okobt* AecnoTH3Ma, 6 e 3^ 
npaBisi h (J)opMajiH3Ma, He npHHecjia cb codoio ajia 3amHTbi 
HHKaKHx,b cepbe3Hbix,b yjiyqnieHiH. Bce Ta ace HejnodoBb Kb 3a- 
LUMTHHKy, odium defensionis, ycyrydjieHHan eme CTpaxoMb, hto 
3aniHTHHK,b dyjĮerb dopoTbCH nporaBb cyAOBb Bb A'bJih yHHHTO- 
jKeHifl BparoBb HOBaro CTpoa h sibhtch onacHbiMb ajieMeHTOMb aha 
peBOJHoųiH h e» AocraHceHiH, Bb peBOJiioųioHHbixb TpHČyHajiaxb 
3amHTHHK3Mb yA'fejIflJIOCb BeCbMa M3JIO M'feCTa, a BflOCJliACTBiH 
ohh coBepmeHHO ycTpaHeHM 6mjih. Bch aABOKaTypa, KaKb opra- 
HH3auifl, ynpa3AHeHa 6biJia HMeHHO noAb TisMb npejvioroMb, 
hto caMb HapoAb Bb jumis npHC5DKHbixb aac'bAaTejieft hbhtch 3 a*  
HĮHTHHKOMb OČBHHSieMarO (CTapbIH aHTJliHCKiii npHHIĮHnb: the 
juge schall be the counsel of the prisoner). HanojiedHb I, xoth h 
BO3CTaHOBHJTb aABOKaTypy, HO OTKpbITO Bbipa3HJIb CBOe BC'hMb 
HSB’fecTHoe HbiH'h BpaacAeČHoe oTHonieHie Kb a#BOKaTy h 
3amHTHHKy. Je veux qu’on puisse couper la langue a un avocat 
qui s’en šert contre lė geuvernement* 2). Jlmub cb BBeaeHieMb Bb

Kto xoT'feji'b 3amnmaTb rocynapcTBeHHaro H3MiHHHKa, AOJDKeH'b 6burb npeABa- 
pHTeJibHO ocBoSoAMTbca orb npncarn Ha B’fepHonoaaaHCTBO. 4>opMajibHafl 3anjHTa, 
KaK*b h Becb yroaoBHbift npoueccb, caHTanncb MajioutHHbiMH (paKTOpaMH> nepBaa 
—Aawe ų-feMi-TO qyTb o He pyraTejibHbiMb. LLIeįiįjeHbi HeoxoTHo 3actnajin 
bi yroaoBHbix'b ninax’b; aABOKSTbi HeoxoTHO npHHHManu Ha ce6a 3an[HTy.

1) Preussische Criminalordnung vom 1805.
2) Cm. Me>K,ny npoųHMi>, ero nncbMO Kb Cambassere’s y M. Kramer, 

Napoleon I, S. 90. Eme ao HanojieoHa I, npyccKiii Kopojib 4>pH«pnx’b BejiHKlii, 
BHAfl Bb aaBOKaTax'b „Blutegel und gefariich Reptile, cntjiajib nonbiTKy ynpa3A» 
HHTb aABOKaTypy KadHHeTHbiM'b yKa3OMb OTb 14 anptjiH 1780 r., nocTaBHB'b Ha 
0X1 MtcTo AssistanzrSthe, AomKHOCTHbix,b JiHUb, Beistflnde und Gehūlfen dės 
Richters. rionbiTKa sth He ynajiacb h Bbi3Bana ofimecTBeHHbift pononb, nuTaeMbift 
C03HaHieM'b, hto nyfi.HHKa MMteTb npaBO Ha npocBtmeHiiyio samHTy, hto rocy- 
AapCTBO He BnpaBt MOHonojiH3HpOBaTb 3aimrry qacTHbixT> HHTepecoB'b Ha cyA'h 
h t. a. (Cm. Gneist, Frele Advocatur, S. 58). Justizrathe’oBi> 3aMtiiHjin Justiz- 
komisarien, noJiyaABOKaTbi, a 3aTtMi> Mano no Many aABOKaTypa BO3poa<Aanacb 
B’b HacToameM'b ea bha1» h oKOHaaTeAbHo ęo3craHOBAeHa dbifla Bb TepMaĘiH ęt» 
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Esponi oČBMHHTeJibHaro nponecca n ynopanoneHieMi*  nHCTHTyTa 
npHCJDKHbDCb 3acbAaTejiefi 6biJia npn3HaHa CBo6o.na 3amnTbi. Bt> 
npyccin HHKBM3HiiioHHbiii nponeccb 6bijrb oTM'bHeirb OKOHna- 
Te/IbHO H 3aM'iaHeH’b o6BHHHTeJIbHbIM'b IIO 3aK0HaM*b  3 HHBapfl 
1849 r. h 5 Man 1852 r. Bt> Abctpi’h, b-l 1803 r. coBep- 
ineHHO HcoioneHa 6bi<zia (JiopMajibHasr 3amHTa n npoBO3rjiaineH’b 
Bce TOTb ace cTapbiii npnHimn’b,—dass der Inąuirent schon der 
Verteidiger dės Angeklagten sei, rocyAapCTBeHHbifi nepeBoporb 
1848 r. npuBe/rb kt> co3AaHiio npoiieccyajibHaro 3aK0Ha (17-ro 
HHBapn 1850 r.), npH3HaBinaro aKKy3aTOpHbiii nponeccb, xoopn h 
CBo6ony 3amnTbi. nojvb rocnoACTBOM’b BToro 3aK0Ha Hanajicn 
pacuB'brb aBCTpincKofi aABOKaTypbi (M. Frydmann). B-b rnaB- 
HbDCb nepTaXTb OITb BOCnpOH3BOAnTC5I HbIH'b A'fenCTByiOIUMMH BT> 
ABCTpin npaBKJiaMH orb 25 Man 1873 r.

1870 r. Bi> Poccia Fleipt Bejimtift o6o3Bajrb aaBOKaTOBt „adeHHHKaMU, cocraB- 
niHKaMH BopoBij h jiyineBpeAiieB’b". EKaTepUHa II TpefioBaJia ymmTcnKeHifl aABO- 
KaTypbi, HnKOJiaft I roBoprat: „nona a 6yay uapcTBOBaTb, Pocciu He H-y>KHbi 
aaBOKaTbi, npojKHBeM'b h Seaii hhxi>,“ (He MeH^e BpaameSHo othochjiucb ki 
3amnTHHKaM'b—,,roBopyHaMi>“ h „peBoaionioHepaM'b“ HMnepaTopbi AaeKcaHjip'b III 
h HakOJiait II),

Bij očmeM'b, paajiHHHbiH (įiopMbi npMHfljia yronoBHan 3a- 
mnTa btj repMaHin, AHrjiin n ^paHiiiH, xoth Bck btm CTpa- 
Hbl OAHHaKOBO yCBOHJin B*b  KOHII'b KOHUOB’b HAdO „CBOČOAHOM 
3amHTbl“.

BTb repMaHin (|)0pMajiH3M'b npaBa HeČJiaronpiMTHO BJiisurb 
Ha nocTaHOBKy yronoBHOH 3amnTbi, opaTOpCKoe HCKyccTBo bt> 
cyjŲb BCTp'fenajio CKenranecKoe OTHomeHte icb ced-fc. AABOKaTH, 
H3-b cpeAbi KOTopbix,b Bep6oBanncb, rjiaBHbiM'b o6pa3OM'b, yro- 
JlOBHbie 3amMTHMKH, npH6'bra.ZIM KTj nOCTOpOHHMMTb 3aHMTiflM'b, 
KaK*b  HOTapiarb, nocpeAHHnecTBO h np.; ynacTie bt> yro/ioBHbix’b 
nponeccax'b craparo MHKBM3MųioHHaro cyna AaBaao Majio bm- 
roA'b m eme MeHbine cjiaBbi. VcTaBij yronoBHaro CyAonpOH3- 
BOACTBa 1878 r. 3HannTe.zibH0 yjiyiinin<zrb nonoiKeHie 3amnTbi, 
BBeji'b bb cocTaB'b 3ain,KTHMKOB'b npoįieccopoB'b yHHBepcnTeTa 
h Apynncb yneHbncb.

Bt> AHrjiiM rocnoACTBOBajrb totl Hte (į)opMajni3M'b npaBa, 
uto k bt> TepMaHin, n to xce npeHe6pe»teHie kt> cy^eOHOMy
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kpacHop'femio. Ilo common Iaw He AonycKaAocb 3ani,HTbi iid 
rocy/i.apcTBeHHbiM’b h BaHfH^HinHM'b yroAOBHbiM’b npecTynjieHiHM'b. 
Bb AHiviiH BbipačoTajiocb h nojmepaoiBajiocb 3HaMeHHToe npaBHAO 
O TOMT>, HTO CyflbR HBAHeTCH 3aiIŲlTHHK0M'b OČBHHHeMarO. C/b 
XVII B. 3amHTHHKH CTaJIH BbICTynaTb Bb H'feKOTOpbDCb nOJIHTH- 
qecKHX'L npoixeccax'b. PetįiopMbi XIX b. noAHOH MopaAbHbifi 
ypOBeHb 3amHTHHKOB'b, yKp'fenHJIH aBTOpHTeTb yTOAOBHOH 3aiĘH- 
Tbl Bb cyfl'fe. H Bb OČmeCTB'fe.

Bo OpaHųiH yrojiOBHaa 3aniHTa nojiynHAa niHpoKoe h 3Ha- 
MeHaTeJIbHOe pa3BHTie, Ha KOTOpOMb CTOHTb OCTaHOBHTbCH H"b- 
CKOJibKO AOJibine. SA'hcb cb AaBHHX’b BpeMeHb AonycKajiacb 3a- 
iiŲrra Bb (JiopM'b „TaHHbix'b coB'feTOB'b“ oČBJiHHeMOMy, a no Me- 
H'be 3HanHTejibHbiM’b npecrynjieHiHMb n npocrynKaMb—Bb (įJopM'b 
OTKpbiTaro naeAHpoBaHifl Ha cyA'b. Tani, KaKb MOKAy CB'bTCKHMH 
6 h ji o eme HeMHoro CB,bAymHXb Bb npaB-fe jmųb, to 3amnTHHKH 
BepčoBajiHCb npeHMymecTBeHHO H3b AyxOBeHCTBa. Majio no Majiy 
Bb pyKH AyXOBHHX’b nepeiMAH He TOJIbKO IĮepKOBHblH, ho h rpaxc- 
AaHCKin, (JieoAajibHbiH h yrojiOBHMH A'tJia, TaKb hto aį)0pM3Mb 
„hhkto He Moacerb 6biTb aABOKaTOMb KpoM'b AyxoBHaro“ (nemo 
causidicus, nisi clerikcus), HM'fejib Bb to BpeMH nojniyio CHjiy Ha 
npaKTHK^ (BacbKOBCKifi). BnocjrbACTBiH Bb cyAaxb CTaAH nosiB- 
JIHTbCH B"b 6 O JI b III OMb KOAHHeCTB'b M CB^TCKie 3aiIĮHTHHKH. VCT- 
Haa 3aiųHTa Ha cyA'fe -6biJia MOHonojiieH aABOKaTOBb, Kb noMO- 
in,H KOTOpbIXT> AOJDKeH'b 6bIJIb npHČ'feraTb KaJKAblH OČBHHfleMbI®, 
He hm^h Aax<e npaBa caMb 3amnmaTb ce6n Bb CBoeMb co6ct- 
BeHHOM'b A'bjrfe. HenMymHM'b 3amHTHHKH Ha3HaqajiHCb oįkįjMiv- 
ajibHO, jųib ycTaHOBjieHin paBeHCTBa MeafAy čoraTbiMH h 6^a- 
HbiMH. Ha3HaneHie hm^jio m^cto h Tor.ua, KorAa odBHHneMHii, 
A’a»e cocTOHTejibHbiA, Boo6in,e He Morb Haimi 3amnTHHKa, no 
nojiHTHHecKHM'b hau ApyrHMT> npHHHHaMb, BCjrbACTBie, Hanp., 
onaceHifl aABOKaTa BbICTynaTb „no H36paHiio“, Aačbi He noABepr- 
HyTbCfl noTOMb npecjrhAOBaHiK) co ctopohm BJiacTb MMymnxb 
h HHHX'b jinų-b. HacejieHie ycn'fejio HacTOJibKO CBbiKHyTbca cb 
aABOKaTCKOH 3aiUHT0fi, HTO KOTAS OpAOHaHCb, H3ASHHBIH nO 
HHHųiaTHB'b Poyet, HaM’bpeBaACH coBepineHHO yHHHTOHCHTb 3a- 
IIĮHTy, 9T0 BbI3BaA0 HeyAOBOAbCTBie H npOTeCTbl. CaMb KaHIĮJįep'b 
Poyet, 6yAynH BnocjrfeACTBin odBHHeHb nepeAb FlapAaMeHTOMb, 
oOparajicH Tyrb xce c-b npocbčofi o npeAOCTaBAeHiH eMy 3amHTHHKa, 
Ha hto ycjibiuiajrb Bb oTB'brb HacM'bniAHBbie roAoea: Patere legem 
quam voluisti. Hto HeyAaAOCb noMflHyTOMy opAOHaHcy, to aoctmt- 
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Hyro čbijio bb 1670 rOAy, 6/iaroAapji yKp'fenHBineMycH ačcojno* * 
TH3My h AecnoTH3My: 3amnTa čbijia bb Ropiii no.np’fesaHa. Que 
les acusės, de queque qūaliteė qu’ils suient, ne pourraient avoir 
aucutn conseil, meme apres la confrontation (nocjrb oKOHnaHiH 
cjrbACTBifl), non obstant tous usages contraires, roBopnJiocb bb 
opAOHaHcb, noHBHBineMCR bb stomb roji;y. Ho h Tyrt He 060- 
IlIJIOCb 66311 Cepbe3HbIX'b npOTBCTOBB. Bb HHOZrfe HejĮOBO.7IbHbIXB 
6bwrb npe3H^eHTb Lamoignon, KOTOpbiii bo BpeMH o6cy- 
HCAeHifl npoeKTa opAOHaHca 3aMbTH.7iB: „npaB^a, bto 3amnT- 
hhkb HHorAa noMdraerb odBHHaeMOMy odMaHyTb iocthipio, ho 
eCJIH OHB cnacaerb H'fcKOTdpbIXB BHHOBHbIXB, TO MOJKerb CJiy- 
HHTbCH, HTČ 3a OTCyTCTBieMB 3aiIĮHTHHKa, HCBHHOBHbie 6yAyTB 
ocyjKAeHM, a Mėnesy rbMB ohcbhaho, hto npn bcLxb čbACTBi- 
hxb, KOTopbia Moryrb nocTurHyTb npaBOcynie, hh ojįho He cpaB- 
hhtch cb T'fcM'b, Kor^a ocyiKAaeTCfl Ha CMepTb HeBHHHbifi; Jiynnie 
6bijio 6bi BM'bcTO stoto onpaBflaTb Tbicany BHHOBHbixB. !) „Czrb- 
jtyerb Tarane HM^Tb bb BH#y—sauBJUMB aajibiiie Lamoignon—tto 
3am,HTHHK'b, KOTOpbIH npeAOCTaBJISieTCH oOBHHHeMOMy, He flBJIHeTCH 
hh bb kocmb cjiyųa'b AanaeMofi 3aKOHOMB hjih opAOHaHcoMB npHBH- 
jreriefi, ho KopeHHmeHca bb ecrecTBeHHOMB npaB^ cbo6oaoh, koto- 
paa crapnie, nbarb He.ziOB'bnecKie 3aK0Hbi“2). 9Ta Mbiczib 6bijia no- 
HHTa h npeTBopeHa bb A'hHCTBHTejibHOCTb BnepBbie bo 4>paHqiH 
To/ibKO bb 1791 r,, KorAa BBeaeHO 6bijio ny6<ziHHHoe pa36HpaTejib- 
CTBO CB ynaCTieMli npHC5DKHblXB 3aC^AaTeJieft, odBHHHTCJIbHOCTb, 
ycTHOCTb h Bce to, hto h noHbiH'fe npH3HaeTCH rapaHTieii npa- 
BHJibHaro OTnpaBJieHiH npaBocy^in, a cb tLmb BM'bcrb h cbo- 
OoAHaa 3ani,HTa. riocjrbAHHH TpaKTOBajiacb naKB „ecTecTBeHHoe 
npaBO“ noAcyAHMaro. Ho, KaKB Mbi ynce BHA'b^H, BCKop'b 3a- 
iHHTa BHOBb noftBeprjiacb npH3Hcy h HacrynHJia TeMHaa no/ioca 
bb en HCTopin, npHBeAiiiafl kb en cMepTH, B'bpH'be jieTaprin. 
JlHnib bb 1811 ro&y OHa 6bura bhobb npočy^KAesa kb mch3hh 
ii B03CTaH0B<zieHa bb TbxB nepTaxB, bb k3khxb bb očiųeMB OHa 
cymecTByeTB h AOHbiH'b bo <J>paHiĮiH. Ilo Code d’instruction 
cfiminelle 3ain.HTa aonymeHa Ha cy^edHOMB cjrMcTBiH, a npH 
crimes bb tLchomb cMbicjrb onoBa OHa CTajia aaiKe oč/iHTaTOp-

’) BoHHCKift ycTaBi> fleipa Beankaro, KaKt H3BicTBO, roBopHjn* o „Ae- 
cflTu BMHOBHbixT>“, a pnMCKoe npaBHJio rjiacHJio: „Satius impunitum relinąui 
facinus, quam innocentem damnari“.

*) UHTHpyeTca no Helie n Frydmann,
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Uoh. SamiiTa ycrpaHJLziacb TOJibKO Ha npe.ĄBapnTejibHOM'b cjrfeu- 

CTBiH (hTO TaKMCe H3M"bHeHO ČbIJIO nOTOM-b, HMCHHO saKOHOM-b 
8 AeKafSpsi 1897 r.). Ha npeAC'MaTejifl cyzia BO3JiO)KeHa o6«3aH- 
HOCTb npeAynpe^AaTb 3ani,HTHMKa quil ne peut rien dire contre 
la conscience ou contre le respect du aux lois et qu’il doit 
s’exprimer avec decence et moderation ’).

Hto ace cnocočcTBOBajio bi> EBpon^ TopncecTBy „cboGojv 
HOft 3amHTbl“, TŪKT, HJIH HHaue BOABOpHBinefiCSI HbIHi nOHTH no- 
BCeM'feCTHO? 3t0 CJVbjiaJIH, HeCOMH'bHHO, HOBblfl HAen O AOCTOHH- 
CTB’ia HeJIOB'hueCKOH JIHHHOCTM, ČpOIIieHHblH BĮ*  Mip'b 3n0X0fi 
4>paHity3CKofi peBOjnoųiH. noAOČHO TOMy, KaKi> H’feKorAa Ko- 
JiyMd'b OTKpbLZTb AMepMKy, HbIH'b OTKpHTb 6bUH>... UeJIOB^K’b,

1J Art. 311—no očmeMy npH3HaHiio, yrojioBHaa 3amnTa bo 4>paHuiH ctohTB' 
Ha BbicoTi: oHa npoaBJiaeT'b bt> 3HaqnfejibHOft M'bp’fe h 3H3Hie h aecTHocTb h He- 
33BHCHM0CTb. ct)paHHy3CKHM'b 3amHTHHKaM’b npHXOAHJIOCb BbICTynaTb Hep'bflKO 
npOTHBT> CaMbIXT» BJliaTeJIbHbIXT> JlHITb, JiajKe npOTHB"b OCoSt KOpOJieBCKOit CeMbH, 
h MyiKecTBO HHKoraa He noKHAaJio hxT> npn HcnoflHeHin o6fl3aHHOCTeft. Cm. Bacb- 
KOBCKift, OpraHH3aiiifl aABOKarypbi, 1, cTp. 151,158 h cji. OcofieHHO npoHBJieHO 6biJio’ 
MHorocMbi «yxa, MyarecTBa h ČJiaropoacTBa co cTopoHbi į>paHiiy3CKHX'b 3aniHTHH-- 
KOBi> bt> noJiHTHqecKHX'b npoueccax'b KOHiia XVIII B'hKa (ii jkc KagecTBa o6Hapy>KH- 
JIH nOJIHTHųeCKie 3aiHHTHHKH H BT> PoCCiH BT> 3noxy „OCBOfiOAHTeJIbHarO ABHOKeHiH“). 
HicKOJibKO npHM'hpOB'b H3-B npomjiaro (į)paHHy3CKoft yroJiOBHoft 3amHTbi. npH 
opraHH3aąiH 3aniHTM JIiOHOBHKa XVI, bt» BH«y yrponoBmaro 3amHTHHKaM'b sto­
to Kopojia HeMHHyeMaro. smatpoTa, ptmeHO 6mjio, hto KaacAbift opaTopi* HaaHerb 
cboio ptqb bt» KOHBeHrfc cjiOBaMH: „H npHHomy KOHBeHTy Hermy h cboio rojiOBy. 
Oht> MOMreTb pacnoaaraTb Moeft xH3Hbio, Koraa BbicjiyinaeT-b moh cjioBa". 3a- 
hįhthhk'b KopojiH ZIe-Ce3T> cKa3a;n> KOHBeHTy, Mėnesy npoqHMT>, cJi'feayiomee: H 
roBopHjrb ct> BOJibHOCTbio CBoSoflHaro nejioB^Ka, a nmy cpejiH Baci» cyneft h 
BHJKy OAHHX*b oSBHHHTeJieil. Bbl XOTHTe npOH3HeCTH npHrOBOpT> HaA"b JIlOflOBH- 
KOMTb H Bbl C3MH eFO OČBHHSieTe. Bbl XOTHTe npOH3H6CTH npHTOBOpl), a BSIIIH 
MHiHifl H3B,hcTHbi Bceft Esponi... PpajKAaHe, si ne oKaHHHBaio.. a ocTaHaBJiHBaiocb 
nepea’b ncTopiefi. BcnoMHHTe, hto eit npexcTOHTT> cyjn> nafl'b BaniHMi> cyjioMi h 
mto ea tojioct, dynerb tojiocomt> BC'įx'b b^kobIj*. Koma JIe-Ce3'b BbixoflHjn> H3ir 
3ajibi, JIioaobhki, oČHHMaa ero, npoH3HecT>: „Moti čiAHbift ZIe—Ce3^8. ZIe—Ce3i» 
cnacca BnocjrfcacTBiH ott> CMepTH Ha ainaįort 6trcTBOMi> (apyroft 3amHTHHKT> Kopo- 
jih Majiecepči) BCKopi 6bun> Ka3HeH,b). EABa H36trb CMepTH 3amHTHHKi> KopojieBbi 
Mapin AHTyaHeTbi IIIaBo ZJeJiarapn-b. IIIapjiOTra Kopae, Koropyio 3anxnin.aj]'b tott. 
»e ZĮe^arapAi h Koropaa BHaqani HawfepeHa GbiJia coBepineHHo 0TKa3aTbca or& 
aamHTH, nojiaraa, hto hhkto ne HaftfleTb AOJDKHaro a3biKa ajih SToft 3amnTbi, 
BbicjiymaBt aarhM'b piab CBoero 3amHTHHKa, ofipaTMJiacb kt> neMy, nocjit Bbme- 
ceHia eit cyaoMi, cMepTHaro npnroBopa, co cjiob3mb: „Bbi MeHa 3amnmajiH jiejiiH- 
kbtho h ČJiaropoAHO, aro 6bun> esHHcTBeHHo no«xoAflmift ajih Mena cnoco6i>. 51 
SjiarojiapK) Baci 3a Hero, oht> BO36ynHjn> bo mh^ yBaaceHie kt> BaMi>, KOTopoe d 
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o čymecTBOBaHiH KOToparo, kskij caMoų^HHOcTH, paHbilie 
CJIOBHO He nOAt)3p'feBa<ZIH HJIH, BO BCHKOM'b CJiy’ia’fc, He Hte^aJIH 
AyMaTb. 3roTb „nejidB^K'b“ bo Bcfex*b  ctjjepaz'b h oSjiacrarb 
3aflBHjn> o CBOHX’b npaBaxi>, npeTeHAya He 3BaHie „cyČiieKTa“ 
h He cor/iaiiiaHCB fjojrfce CHHTaTbca „oč’beKTOM'b“, nofloČHO pa- 
6y hjih BemH. Ohb Ha cyjŲb nojKejiajiB 6uTb „cyč'beKTOMT. npo- 
ųeccyajibHaro oraonieHin“, a He opyAieM'b H3CJi^OBaHiH. Ohb 
kaK*b  čyflTO roBOpHttb rocyjiapCTBy: „Ecjih h coBepniHJTb Hapy- 
ineHie 3aK0H0B,b rocyAapcTBa—npeerynJieHie, to mchh mohcho 
cyAHTb h HaKa3biBaTb, ho Moe npecTynjieHie aojdkho 6mtb ycra- 
HOBJieHO Ha cyA% 06'beKTHBHbiMH aaHHbiMH, He 33TparHBaiomHMH 
Moetl JIHHHOCTH, MH^ flOJDKHa ČbITb JjaHa BO3MOJKHOCTb OnpOBep- 
raTb 3TH AaHHblH“. Bb 3T0H THpaA'b, BJIOHCeHHOfi H3MH BB yCTa

Xo4y AoKa3aTb sa a'fejit. 3th rocnoaa oSbasnan mh^, aro Moe HMymecTBO koh- 
įjHCKOBaHo, fl AOJDKHa Koe-qTO Bb TeMHHH'fc, fl BaMb nopyqaio ynaaraTb 3tott> 
AOJirb.' no gTOMy noBoay oAHHb ncropHKb (įPaHuy3CK0^ aaBOKaTypbi 3aMt- 
qaerb: „Mm He ayMaeMb, ų-rofibi Sbiao HTO-ando čoahe BO3BbimeHHoe bt. apeB- 
hocth“. (Bce aro HHTHpyeTCH no nepeBOfly BacbKOBCKaro). Hpi<ie npuM'fepbi 
BO3BbimeHHaro oTHomeHifl Kb cBoeMy aoary npOHBnan <ppaHiiy3CKie 3aniHTHHKH 
h B"b XIX B’feK'h h Bb HbiH-feniHŪi anoxH): Ujonenb cTapiuift, Zlionenb Maaauiift, LLIe 
d’ScT'b Ahhcb, Beppbe, KpeMbe, Podepb (jvbao KaeMaHeo), Jladopu (irfeao 3ojia) h 
Ap. Jlnnib b b nojnmmecKOM'b oTHOineHiH HtKOTopbie H3b HHXb onycKaancb HH«e 
3THXb BbICOTb. XoTfl n04TH BCt BblflaiOmieCH yrOJIOBHbie 3aiUHTHHKH BO 4>paH- 
Uin 3aHHMajm Bb KOHirfe CBoeii Kapbepbi KpynHbifl, noneTHbifl rocyaapcTBeHHbifl 
AOJDKHOCTH, HO 3fltCb OHH npOHBHJIH, Bb odlJjeMb, rOpa3flO MCHbHie AOCTO- 
HHCTBa h MyjKecTBa, qiMb Ha CKaMb-fc 3amHTbi. Pa3HTeabHbift npHM’fepb—bto /IioneHb 
CTapmift. Eme SyayųH npoKypopOMb, 0Hb He nodoaacH 3amnmaTb, BonpeKH CBOHMb 
npHMbiMb o6fl3aHHocTHMb, „cBo6o,ny aflBOKaTCKofi KopnopauiH“. BcTynuBbBb aABO- 
KaTypy, Zlioneiib ct. npoH3Beab U'bayio peįopMy Bb crnai 3anjHTHTeabHbiXb Plaido. 
yers, BHecb Bb HHXb BnepBbie }KH3Hb, ABHMceHie h oparopcKoe jrfeiicTBie, „TeMnepa- 
Typy KpacHopii'iiH“, BHepriio h MyHtecTBO. OHb BbicTynaab Cb rpoMOBbiMH pi- 
qaMH nporaBb BaacTH, a TaioKe npoTHBb KaepHKaan3Ma, „toII mnarn, pynosTKa 
KOTopofi HaxoAHTCH Bb PuM^b, a ocTpie noBcroay“. K rhMb He Meii’he, no Bbipa- 
sceHiio ero coBpeMeHHHKOBb, BocnoMUHanie o HeMb, naKb o nojnmmecKOMb 
ntaTeai, „BpeaHTb ero naMHTH“. Bb atoft o6aacTH OHb nacio npoTHBOpii’iHab 
cedi, cnaonib h paaoMb orcTynaab 0Tb rfcxb noaoHceHift, KOTopbia HeaaBHo 3a- 
mnmajib „co Bcefi cTpacTbio anocToaa nxb". Ero noBeaenie, Ka«b reHepaab-npoKy- 
popa, npH HanojieoH'b III, H33biBaioTb „rHycHuiMH n3irf>HaMn, TpycaHBocTbro* h 
„cnaoiHHbiMb no3OpoMb“ (Cm, Allou et Chenu, BeaHKie asBOKaibi XIX b., pyc- 
CKift nepeB. B. EbixoBCKaro, 1808, crp. 13—32). Me>Kfly rfcMb hh oanoro cepb- 
e3Haro ynpeica He 3acayacHaH Bbiaaionjiecji (į)paHHy3CKie 3aniHTHHKH, aoKoai ohh 
ocraBajiHCb npn cBoeft MHcciH 3am,HTbi o6BHHJieMbixb, npencraBHTeabCTBa h 3a-* 
CTynHHnecTBa.
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oČBMHHeMaro, bch cymHOCTb HOBaro oČBHHHTeAbHaro npoųečča. 
nocjrfeAHiH xapaKTepn3yeTCfl CHJiJiorH3MOM'b, btb KOTopoM’b rjiaB- 
Hasi nocbMKa—HecoMHHTejibHaH jįOKa3aHHOCTb oČBHHeHin (npn 
nOCpeACTB-b yCTaHOBJieHHbDCb Bl> SaKOH'fe OČCTOSITe.ZIbCTB’b H į)aK- 
TOB'b ’)• YrojiOBHbiH npouecc’b npeBpamaeTCfl HbiH’fe B”b cnopi. 
Metyty rocynapCTBOM’b h oČBHHneMbiM'b, npmeM’b Ha B'hcH KJia- 
Ayrcn JiH^HbiH npaBa noc/rbAHaro, cb oahoh ctopohh, H HHTe- 
pecbi h npaBa KOJįJieKTHBa, cb Apyrofi. HMeHeM'b KOJįJieKTHBa— 
rocyAapcTBa—roBOpnrb ocočbifi oČBHHHTejib, oČBHHjieMaro ao- 
nojmflerb h saM'hmaerb 3amHTHHK'b, aAaKBaTHbiii no cbohm'b

i) Oinasacrb 3Ta nocbuiKa—iiajiaeTb oČBHHeHie, h oČBHHfleMaro 6yn,TO 
HHKoraa h He dbiJio. HHKaKia iipoMejKyTOHHbifl įopMbi HeiepnHMbi. OnpaBflaHie 
oSBHHfleMaro cb ocTaBJieHieMb ero bt> nojioapisHiu, cjiyqan nero npaKTHKOBajincb 
paHbe, Tenepb ynce HenonycTHMO. Bt> repMaHiH ūpu onpaBaaHin o6BHHHeMai*o 
cyjrb bt> MOTHBax'b ycTaHaBJiHBaerb, npoH3onuio jih onpaBnaHie no aoKasaHHoft 
HeBHHOBHOCTH oSBHHHeMarO HJIH JKe nO OTCyCTBilO nOJIHbDCb yjIHKl. (3T0 npH3HaeTCfl 
Heo6xOflHMbIMb OTUBCTH no TOMy COO6pa>KeHiK), HTO TOJIbKO OČBHHfleMblii, — HbH 
HeBHHOBHocTb HecoMHHTejibHO noKa3aHa,~ BnpaBt npnTflsaTb Ha rocynapCTBeH- 
Hoe BO3Harpa>KAeHie 3a HenpaBHJibHoe npHBJieneHie kt> cyuy. Cp. TepM. Straf- 
prozessordnung, § 267, Abs. 5, Schwarz, Zum Faile Husmann, in DJZ, 1928, 
H. 29, S. 1510). „Somit lasst sich gar nicht vermeiden, dass die breite Oefen- 
tlichkeit aus dem Urteilsspruche ohne weiteres entnehmen kann, ob der An- 
gekl. wegen Nachweises seiner Unschuld oder wegen Mangels an Beweiser 
freigesprochen wird“ (Schwai2, ib). IlpaKTHHecKH, KaKb 6bi bt> cocto- 
hhIh BOCKpecHyrb 3Abcb npH3paKi> craparo „ocraBjieHisi bt> noao3pt- 
Hin“. Ki> KaKHMi. HearejiaTejibHbiM'b HBJieHiHMb nofloČHbiH nopanoicb npHBO/iHTb, 
KaKoe oSmecTBeHHoe BO36y>K,neHie oht> Monrerb Bbi3BaTb (HanaAKH Ha cyjn> h 
np.), noKa3ajn> Bb repMaHiH HeaaBHift npoueccb Husmann'a. Boodme, cob- 
peMeHHOMy npaBy HanJieiKHTb, bo hmh npHHunna odbeKTHBHOCTH, odbHBHTb 
6e3nomaflHyio BofiHy BCBKaro poną ,no«o3pbHiHMb“, ocHOBbiBaiomHMCfl Ha npea- 
nojio>KeHlHXb h AOraAKaxb. Ho odmecTBO na/ieKo eme HecKJioHHO ycBOHTb TeH- 
AeHuiio, BbipaacaiomyiocH Bb npe3yMųiH HeBHHOBHOCTH uejioBbKa, (praesmptio 
boni viri) h Bet BbiTeKaiomifl H3b 3T0ft npe3yMixiH nocJitACTBia ana npocB'h- 
meHHaro KOJįJieKTHBa. rioAcyjĮHMbift, 6ynyqH onpaBaaHb h npH3H3Hb HeBHHOB- 
HbiMi>, Bce are He TaK"b jierKO ohhcthtch y nacb otb noAO3pbHift bt> 
ofimecTBeHHOMt MHtHiH. Eme Beccaria roBopHJib: »3aKOHb OTHHMaeTb y 
BHHOBHaro Bce, a HeBHHHOMy ne pecTHTynpyeTb HHuero“. OdmecTBeHHoe MHt- 
Hie eme SoJite ycyryfijiaeTb ji'hftcTBie 33KOHa.„ 3to, HecoMHbHHO, oaho H3i> 
caMbixT> i<pynnbixb couiajibHbixb 3OJib. UycTb cypoBMH nocjrfcjicTBifl 3a- 
KOHB HeOTBpaTHMbl. Ho CaMO OČmeCTBO MOrJIO 6bl H JIOJDKHO 6bIJI0 6bl SopOTb- 
cfl c* npeapa3cyAKaMH Bb 3Toft odjiacra, cb TflucejibiMb HacjitjiieMb CTapHHbi. He- 
yMtcTHbi noflO3p±Hifl nocjit onpaB«aHifl, HeyMtcTHbi ohh h Ha cynedHOMb cjrbu* 
CTBiH. Menuiy rfeMb, npoKypopbi, aance caMbie npocBtmeHHbie, He npoub 
nojib3OBaTbCH 3THMb opyflieM'b BJiiflHja Ha cyjieii (h npHCfl>KHbixb), He npoHb 
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šHaHiflM’b h cnocoČHOCTflMT, oČBHHHTejiio. Paaptinaerb cnopi> 
cyflbJi, pyKOBOAHCb AOKa3aTejibHHM'b MaTepiaaoM'b, npeACTaBjieH- 
HbiM'b CTopoHaMH (no npeHMymecTBy *).

„KHBaTb“ fia oČBHHfleMaro, cntwmaro Ha cKaMbi noacyaHMbixb. TaKt, JleBeH- 
CTHM'b, Kacaacb 685 h ap. ctt. Yct. Y r. Cyaonp., Bb cmiy KOTopoft „noacy- 
AHMbiii MoiKerb MOJinaTb h sto MO/iname Heab3H npHHHMaTb 3a npn3HaHle ero 
BHHbi“, MHoro3HamiTejibHo 3aHBJifleTb: , nojicynHMbiii MO>i<eTb MOJiųaTb, ecjin no- 
iKejiaerb, ho... caMb 3aKOHoaaTeab npn3HaBaab bcio Heo6xoaHMOCTb ero 06b- 
HCHenifi“, hjih: „3to MOjmHte—opyacie o6oioao—ocTpoe“ hjim eme: „YnopHoe moji- 
ųaHie noacyflHMaro w Hero caMoro HBflfleTCfl BpeaHbiMb“ h t. a. (Pfcqb rocy- 
aapcTBeHHaro oČBHHHTejia Bb yroaoBHOMb cya'h, crp. 49—52). CaMyio npocTyio 
h ryMaHHyio Mbicab 3aKOHoaaTejiH, OTCTaHBaiomaro Tyrb Bceirfeao npaBa očbhhhc- 
Maro, erapaioTCH pa3fiaBHTb Tanofi HeaofipoiKeaaTeabHoii aaa nocataHflro aiaaea- 
THKOii, KOTopaa aaeTt Bb 4)HHaa± BO3MOMCHOCTb 6e3)KaaocTHaro Hcnoab3OBaHia 
aHHHOCTH .oSBHHaeMaro, 9ero CMyinenisi“, „ero ynopcTBa“, .ero MOjmaHia“ h t. a. 
Kaicb nacio Bce bto eme npaKTHKyeTca Bb HisKOTopbixb cyaaxb h aaKb HHoraa 
aaaeKO cyaefiHoe H3CJi'fcaoBaHie Bb 3T0Mb oTHomeHln OTb HCTHHHaro ayxa 3aKOHa.

i) OSBHHHTeabHbift nponeccb Hnra’fe, Kpowfe AHraiH, He aoBeaeHb ao 
KOHCeKBeHTHarO K0HH3, OTatabHbie HHKBH3HHi0HHbie MOMeHTbl TO Tyrb, TO TSMb 
aaiorb cefia ųyBCTBOBaTb. Bb nocji'baHee BpeMH pa3aaioTCfl ro/ioca H3b cpeabi 
CTOpOHHHKOB'b ocJiafijieHin yrojioBHbncb penpeccifi, ocoSeHHO no noanTHnecKHMb 
a'feaaM'b, 3a nOJIHOe yHHHTOJKeHie BCHKO& HHKBH3HIHOHHOCTH Bb yrOJIOBHOMb npo- 
necch, npH neMb rpečyioTb, htočk cyabH TOJibKO ptinaab aiao, a Bce cata- 
CTBie nepeaaHO 6buio Bb pyan cTopoHb: reiner Parteiprozess. Cb apyroii cto- 
pOHbi, cnpaBeaJiHBO yKa3biBaioTb, hto ecjin stotb nopaaoKb Morb npHBHTbca Bb 
AHrain, to Ha KOHTHHeHT'b OHb He BCTpinaeTb SaaronpiflTHOft nouBbi (Cm. 
Dfirr, Znr Reform dės Strafprozesses in DJZ, 1928, H. 21, S. 1436). 3aicb 
KpafiHocra oČBHHHTeabHaro nponecca bo MHoroMb yM'bpaioTCfl HanaaaMH cyaeft- 
caaro BMinnaTejibCTBa h H^KOTopoft ca’bacTBeHHocTH.

Bi> coBpeMeHHOM'b odBHHHTejibHOM’b npoiteccb H-ferb HHse- 
ro „6e3ycjroBHaro“ n „Henpe^oacHaro“: B*b  Hei\rb bhboam ot~ 
HOCHTeJIbHbie (KaKTb OTHOCHTeJIbHO BCe B*b  JKH3HH jno^efi), 
ho aBTopHTerb ero TaHTCJi bi. co3HaHin AOCTMrHyTOK cnpaBe- 
Ajimbocth, nyTeMi> ypaBHOB'femeHiH oČBHHeHia h 3amnTbi. „Otho- 
cjrrejibHbiH“ xapaKTep,b npiodp'bTaeTb BCBKoe AOKa3aTe/ib- 
CTBO, BĮ, TORTb HBCJI'fe H CO3HaHie OČBHHReMarO (KOTOpOe npo- 
B'bpSieTCfl Bl> CBB3H Cb JįpyrHMH AaHHHMH A'fejia). Ho ųeHTp'b 
WKecTH B*b  MopajibHOH CHJi'fe Kakaro ycTaHOBJieHHaro (jjaKTa, 
bis cBočoAHOM’b ero no/iy^eHiH n odcysKAeHin, bi> npOB'bpK'b 
ero Kaicb o/įhok, Taicb h Apyroft CTopoHoii. KoHe^HO, oČBHHHTejib- 
Hbift npoųeccb btj npflMOJiHHeHHOM'b ero npoBe/jeHiji .naerb irt- 
KčTopHfl mepoxoBaTOCTH h HeHOpMa/ibHocTH, KOTOpbiH nofljie-
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iKarb ycTpaHeHiio: ero npHin/iocb KOppeKTnpoBaTb h npnneTCri 
eme HeMajio KOppeKTnpoBaTb bt> čyAymeivrb. Oah3ko Kp'bnKHM’b 
ycToeM'b bt> HeMii ocTaHeTcn 3amHTa, Kaicb onjiOTb npaBOcy^in 
H npaBli JIHHHOCTH 06BHHHCMar0. 3amHTHMK'b BĮ. OČBHHHTe/Ib- 
Hoivrb npoiĮeccb He Aejierarb rocynapcTBa mjih Boočme koji- 
aeKTHBa, He hx'b npHMbie HHTepecM oht> HCKznonHTejibHO OTCTan- 
Baerb. Oht» Ha cTopoH'b He TOJibKO Gesamtheit, ho h Einzelperson.

To, HTO 3amHTHHKa BĮ) EBpOįrb MCejiajIH H3OČpa3HTb BT> 
BHA’b npeACTaBHTejiH očmecTBa (Supra), 06'bMCHHJiocb Bce rfeM'b 
Hce xoAOM'b čopbčbi 3a npaBa nejiOB'bKa h jihhhocth. Bt> stoh 
čopbG'h cosp’bjiH KOHųeniĮiH o AoroBopHOM'b zapaKTep'b rocy- 
AapcTBa (Pycco), o Bpo>KAeHHbix'b h HeoTbeMAeMbix,b npaBax,b, 
Ha 3amHTy KOTOpbix,b nporaBTi rocyAapcTBa ąojdkho craTb caMO 
OČmeCTBO, KaiCb KOMimeKCb HHAHBHAyyMOB'b. 3th HeOTbeMJieMbUI 
npaBa očiųecTBo coxpaHnerb Ha cy/vb rfeM'b, hto bi> cocTaB’b cyjta 
bxoaht,b „npeACTaBHTejiH odmecTBeHHOH cob^cth“—npHCsnKHMe 
sac'bAaTejiH, 3acTynHHKOMi> OČBHHsieMaro ^eaerHpyeTcn „npeACTa- 
BHTeJIb OČmeCTBa“—yrOJIOBHblH 3aHĮHTHHK'b. riponijio BpeMfl, H 
HAeH 9TH 3HaHHTeJIbHO nOTepjLHH BT> CBOefi IĮ'hH'b. H'į.T'b HaAO6- 
HOCTH 3A^Cb OCTaHaBJIHBaTbCH Ha yneHlH O „BpO)KAeHHbIX'b“ npa- 
63X1*  H nepeJKHTbIX’b HMH TpaHC(į)OpMailiHXl» H KpH3HC3X'b. Ot- 
M'bTHM’b Jinnib, hto AaHce Ha npHCH2KHbix'b sac'feAaTe/iefi nepe- 
ctsjih cMOTp-bTb HbiH'fc, K3Ki> Ha onjioT’b npOTEBii „rocyAapcTBa“. 
Ohh BxoAHTb bi> cHcreMy cyAOB'b He no/Ųb 3HaK0Mi> oxpaHeHisi 
oco6bix,b o6inecTBeHHbixrb HAeajioB'b B*b  npaBocyAiH, nporaBO- 
CTaBJiHeMbDrb rocyzįapcTBeHHbiivrb HAea/iaM'b, a Jimnb ajih coa^S*  
ctbih rocyAspcTBy BTb OTnpaBJieHiH npaBOcy^in. >Kiopn mmcahtch 
He KaK’b caMOCTOHTejibHbifi 3jieMeHTb „o6ni,ecTBeHHaro cyBepe*-  
HHTeTa“ bt> cyA'b. Oho—HHTerpa/ibHaH nacTb SToro cy.ua, hm^io* 
man CBoe oco6oe Ha3HaqeHie. Hy, a 3amHTHHKT»? 3aiAHTHHKT> 
OCTaeTCH T'feM’b, H'feM'b OHIj 6fcUTb BCCTAa, pa3*b  TOJIbKO HA.efl 
3amHTM He noABeprajiacb H3BpameHiflM'b, i'bM'b oht. AOJDKeH'b 
6birb no npHpoA'b cBoeft—33CTynHHKOM’b oČBHHaeMaro, ero co- 
B'bTHHKOM'b H npeACT3BHTe/ieM'b.

„Cbo6oAH3H 33IIŲIT3“ BCCTAa OCTaeTCH TaKČBOfi: OHa CBO- 
CoAHa h B*b  OTHOnieHiM caMoro oČBHHsieMaro. 3amHTHHK'b He 
noAnaeTCH ų'fejiHKOM'b cįjep'b BAiHHia noA3aiiĮHTHaro: oh^ npe- 
jiOMAnerb HHTepecM oČBHHaeMaro CKB03b npH3My codcTBeHHaro 
paayM'bHisL
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Hania yrojroBHan 3amnTa nocrpoeHa Bcentjio Ha npHHiiK- 
nax,b 3ana.ua, OHa KOCTb ora kocth, njiOTb orb njioTH 3thx73 
npHHiŲinoB'b. riosTOMy očiųie BbiBOAbi H3B CKa3aHHaro npHMt- 
hhmm, mutatis mutandis, h ira HaMt. Ym^ctho Tyra CAtjiaTb 
TOJibKO H-fecKOjibKO saMtnaHifi h AOČaBJieHiii.

Bt> Poccin ao 3noxH Be<ziHKHX'b pe^opM'b co6ctb6hho He 
6hjio cy^a, Kaira mh ero Tenepb nOHHMaeM*b,  He čmjio h 3a- 
IIĮHTHHKOB'b Bl> HaCTOHIIĮeM’b CMbICJlt CJIOBa.

*) PaflHH'b, yųeSHHK'b HCTopia pyccKaro npaBa, 1915, crp. 463. 

Bt> Poccin cb caMbnra ApeBHHx,b BpeMeffb npeACTaBHTejib- 
ctbo AonycKajiocb Kaira bt> rpa}KAaHCKHX'b, Taira h bb yrojiOB- 
Hbix,b A^<nax'b. MejKAy sthmh KaTeropiHMH At/iB He npoBOAH- 
jiocb npHHiĮHnia/ibHofi pa3HHiibi hh bb k a komi? OTHOineHin. Ilo 
PyccKofi npaB/vh h čojrbe no3AHHM'b naMHTHHKaM'b BCHKoe He- 
npaBOM-fepHoe AtncTBie 6bwio očhaoh: kb Hefi othochjiocb h ydifi- 
ctbo h HeHcnojiHeHie očsraaTejibCTBa, Bce čbijio OAHHaKOBo „T5DK- 
6oh“ ’). HCTeiĮ'b H OTB'feTHHK'b, OČBHHHTeJIB H OČBHHSieMblfi, OflHHa- 
kobo 3amnma.ziH co6ctbchhbih fltjia h HHTepecM Ha cyn,t. Bet 
ohh paBHM dbijiH nepe^'b cyzĮBHMH. H BB ApeBHefi Poccin cyzrB 
Mora TpedoBaTb ora Kakaro, htočh ohb hbhjich caMB, 6e3T> 
nocoČHHKOB’b. BnocjrbACTBiH, Kor/ja bt> cynonpoH3BOACTBt CTa- 
jih HBCTBeHHo pasjiHnaTB ncyzvB“—cocTH3aTe<iibHbiH nponeccB— 
h „pO3bicira“ hjih ccHCK'b—cjitACTBeHHbiH nponeccB, npeACTa- 
BHTejibCTBO Ha cynt AonymeHO 6bmo bb nepBoft KaTeropin 
Atjrb h OTBeprHyTO bo BTOpofi KaTeropin. Ha'jHHan co BpeMeHH 
Cyn.edHHKOB'b, rpaHHijBi p03bicKa (ccBicKa) Bce 6ojite h 6ojite 
pacniHpnjiHCb, CHanajia kbkb cpeACTBO noHMKH h HaKa3aHia 
BtAOMbIXB ■HHXHX'b JHOACH, a 33TtMB K3KB HCKjnOHHTejIBHblft 
cyjŲb Nin TH»cKHX'b yrojioBHbix’b npecTynjieHiH, „p03bicKB“ 
nocTeneHHO cfltjiajicn očlhhm’b nopaAKOM-B cyAonpoH3BOACTBa 
H OTTtCHHfl'b OČBHHHTejIbHblH npOIĮCCCb Ha 3ajįHiH njiaH'b. 
Taira npOAOJDKa-ziocb ao 1846 ro^a. „Posbicira“ cymecTBO- 
Bajrb rjih nponeccoB'b rpa)KjiaHCKHX’b h yrojroBHbnra, ho no 
OTHOnieHlK) KB nOCJltAHHM'b OHB OČHapyHCHJIB BCt cboh ocodeH- 
HOCTH. yrOJlOBHblfi npOIĮeCCB ČblJIB nHCbMeHHblH, TaHHHH, CB 
npHMtHeHieM'b nbiTOKB; coBepinajiCH ohb bb thhih KaHne/iHpiii
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6631. ynacTia ctopoht>. Kaicb (JjaKTH'iecKH AonpaniHBajiH o6bh- 
HaeMaro, sto onHcajrb, MeacAy npoHHM'b, IlyniKHH'b B*b  CBoeii 
noBM'b „riojiTaBa“: „rialam. BOinejrb (bi> TiopbMy), o Hoqb 
MyneHifi“..

i) 4>oiiHHiĮKiii, Kypct YroJiOBiiaro CyjionpOH3BOACTBa, 1915, H3ii. n. JI106- 
jiHHCKaro, CTp. 65. Hcqe3Jin jih oKOHųaTejibHO 3th npieMbi HbiHt, Ruth pa3CKa3bi- 
Baerb o cnynat HOBbfimaro BpeMeHH, Koma aibncTBeHHbiii cyuba ycrpa- 
niajrb OTpnuaioniaro cboio BUHy ofiBHHHeMaro cnoBaMH: „H Mory b a et 3anepeTb 
Bt uopbMy no Tbxt nopt, nona He CKanteTe npaBjiy.“ Tanie jionpocbi coBcfeMt 
HencKJiiomiTejibHoe ABjieHie. Me>K,ny Ti>Mt HbiHbniHifl 3aK0Ht cTport h KaTeropn- 
qeHt, h He ero BHHa, eejin no cnxt nopt npHfibraioTt kt> „HHKBH3HųiH° no 
OTHomeHiio Kt ofiBHHfleMOMy, naaee Ha cyneČHOMt cjrfcncTBiH. OČBHHaeMOMy, ko­
tą TOJibKO „npemiaraiOTt“ pa3CKa3aTb, ho HaMeKaiOTt, odimaioTt, cjierKa yrpo- 
H<aiOT’b h np. (tortūrae spirituales). Hhkto He MOH<eTt 6biTb BbiHyjKneHt noKa3bi- 
B3Tb npOTHBt CeČA H flaBaTb oStHCHeHiA ČOJlte, A^Mt eMy HyjKHO flJIA ŪTB^Ta Ha 
npen'bABJieHHoe oSBHHeme. Aa>Ke cBHfffeTejib He o6a3aHt oTBinaTb Ha cyjrb Ha 
Bonpocbi, yjinųaiomie ero caMoro bt> KaKOM'b-JmSo npecTynjieHin, o ųeMt npench- 
naTejib oStACHAerb eMy. ycr. Ytoji. Cynonp. ct. 722, pini. yr. Kaccaii. nen. 
1872 r. N° 1487, 1868 r. N° 954. Becb npHHiinnt H3Jio>KeHt bt» nojiHorfe Bt 
aHrjio-caKcoHCKOM'b npaB'h: No person can be compaled in a criminal action 
to be a witness against humsellf, nor cana person charged with crime be sub- 
jected, before convlction, to any more restraint than is necessary for his de- 
tention to answer the charge. Gilbert, Criminal law and Practice of the statė 
of New-Jork, 1925, r. 2, § 10,

npaBHJio o tomi., uto nemo se ipse prodere tenetur nyHtAo 
čbiJio, KOHenHo, h pyccKOMy po3bicKHOMy yro/ioBHOMy npoH3- 
BOACTBy. IIpM3HaHie odBHHfieMaro u'bHHJiocb KaKii „caMoe jiymuee 
B-b Mipt jĘOKa3aTejibCTBO“ (confessia regio a ėst probationum). 
OTB'bT'b OČBHHHeMarO BT> pOSblCKHOM'b npoųeCCt KOHCTpyHpO- 
Bajicsi KaKij o6si3aHHOCTb odBHHiieMaro, HcnojiHeHie KOTOpoii Mor- 
jio 6biTb BbiHyjKAeHO orb Hero KaK*b  M’bpaMH npsiMO npHHyAMTejib- 
HblMH, AO nbITKH BKJHOHHTeJIbHO, TaiCb M yrpO3O!O pa3JlHHHbIX'b 
HeBbiroAHbix'b npoixeccyaJibHbix'b noczrbACTBift“ !).

KOHeOHO, HHKaKie 33mHTHHKH He MOrJIH npOHHKHyTb BTa 
CTapbM pyccKin cyAedHbia „MHCTepin“. CyA'b dbijrb nacTbio rocy- 
AapCTBeHHbix*b  6iopoKpaTHxiecKHX'b ycTaHOBjieHiii, cb rbM'b, 
HTO B*b  HeM*b  MCeCTOKOCTb npOHBJIHJiaCb dOJI'fee, H'ŠM'b Bl> 
ApyrHx,b yqpe)KAeHi5ix'b. OTKpbiTbiH rojiocį, co CTOpOHbi o6bh- 
HHeMaro pasAasaTbca Ha cyA'b ne Morb. „FlepeA’B cyAbAMH Aa 
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nepejrb CMepTbio aaMO/miiib“. 3acTynHHKH no.naBa.7iH nncbMeH- 
Hbie AOKJiaAbi h to jiHnib no ManoBajKHbiM'b A'fejiaM'b. HopMbi 
CBOfla 3aKOHOB'b, B”b npeJKHlH BpCMeHa nOCTaHOBJIHBIIlifl, HTO 
noB’bpeHHbiii, jŲbncTByfl Ha cyA'b bm^cto B'fcpHTejiH, npejįCTaB- 
juierb ero jhiiįo ’), pacnpocTpaHHJiHCb, noBHAHMOMy, h Ha yro- 
jioBHaro 3amHTHHKa, nocKOJibKy oh-b, Boočme, AonycKancn ktj 
yqacTiio bt> npoiieccb. Crapbin saKOHij1 2), KOTOpMM'b npeAnHCbi- 
Ba/iocb npoKypopaarb n cTpnnHHM'b, B036yx<AaBHiHM'b npecjrbAO- 
BaHie 3a npecTynJieHie, 3a6oTHTbCH, htoČm oČBHHfleMHH nojib3o- 
BaJica BcfeMH cnocoGaMH 3amnTbi, npejtocTaBjieHHbiMH eMy 3aK0- 
homij, HMisJTb B*b  BMAy MaTepianbHyio 3aiiŲrry. CyneČHbie ycTaBH 
1864 r. nocTpOHJiH yrojioBHbift nponeccb no eBponeficKOMy o6pa3ixy: 
po3biCKHoe Hana/io saM’bHeHO oČBHHHTe.zibHbiM'b, cyjvb OTjvbjieH'b orb 
aAMHHHCTpaiŲH, BBeAeHa COCTH3aTeJIbHOCTb H rjiaCHOCTb npOH3BOA- 
CTBa, AonymeHa 3aiųnTa MaTepiajibHaH n (įjopMajibHafl. Kopnopaiiifl 
npHCH>KHHix’b noB'bpeHHbix'b, H3i> KOTOpbix,b npeHMymecTBeHHO Bep- 
čOBajiHCb yrojioBHbie 3amnTHHKn, 3acTynnjia npex<HHX'b nxoAaTaeB’b'’, 
BqepHbix’b aynrb“3). HoBbie pyccKie 3antHTHHKH HHnero očmaro 
He HM'b/iH cb Hx,b npeAinecTBeHHHKaMH h Ha nepBbix’b xce nopax'b 

1) XV t. 2. q., ctt. 184, 191.

2) XV t. 2 q., ct. 353.

8) JIopeįjopMeHHbie 33ihhthhkh 6biJin BecbMa HenonyjiHpHbi bt> Hapojii h 
ofimeCTBi, HTO nOflTBepiKJiaeTCH He TOJlbKO JiaHHbIMH HCTOpiH, HO H JIHTepaTyp- 
HblMH npOH3BejieHiflMH COBpeMeHHHKOB'b, a THKH<e CJIOJKHBHIHMHCfl bi> Haponi 
noroBOpKaMH o 3amHTHHKax,b. BnpoqeMi>, jnrrepaTypa h HapOAHan MOJiBa He 
mamuiH h TOrAauiHnxi, cyaeft: „CraBb nepent BoroMi» cBinKy, nepeši, cyAbeii 
M’fcinoK'b“; „cyflbfl bt> cyat, hto pbida bt> npyirb“; „Koma cynbio nojiapninb, Betai 
noStunuib“; „pa3cyjiHJiH IIIeMHKHHbiM'b cy^oMi“. Zlajib aaMinaerb, mto B-bPoccin 
He 6mjio hh OAHOii nocjiOBHHbi bt> noxBaJiy cyuaMi>, a bt> nocjitAHee BpeMH eMy 
ynajiocb cjibimaTb oflHy: „HbiH'hnepe.ii'b cynoMT,, mto nepeši, BoroM'b—Bcfe paBHbi“. 
Ilpe3pHTejibHoe oTHOineHie kt> 3amHTHHKy (a^BOKaTy) h Boofime ki> gens de justice 
aaMinajioch paH'fee h bi EBpon"fe. O Cb. lvo, SjiaronecTHBOM'b aflBOKarh, 3amHTHHK'fe 
6'fe.HHbiXT> h yčorKTb aereH.ua roBOpHJia, hto oht>, B3Oflflfl nocjrh CMepTH Ha HeSo, ckh- 
HyJTb nofll, C060K) JltCTHHIiy, HTOČbl HH OflHH'b ajlBOKaT'b ČOJIbine He MOI~b nOflHHTbCH 
no Heit Advocatus, sėd non latro, res miranda populo. CnpaBemniBO no sroMy no- 
BOAy 3aMtqaeTb Kneer (Der Rechtsanwalt, 1928, S. 98), hto nojio6Hbix'b 
caTHpnqecKHxij nanaAKOBi. co cropOHbi napojia He naG'hrjin h npeflCTaBHTean 
flpyrHXi» CBo6oflHHX,b npoiįeccift, HanpHM., Bpann. („Ein neuer Arzt—ein neuer 
Kirchhof, ein neuer Richter—ein neuer Galgen“; „yconineMy MHpt, a Jie- 
Kapio nup-b“).
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nocn'tuiHJiM OTMejKeBaTBca otb HHXb. *).  Ha pe4)opMHpoBaHHoft 
aABOKaTyp'fe jiencajib aoafb, cb CBoeft ctopohbi, co^ficTBOBaTb 
AOCTHMceHiio oGmeft irfcjiH peįiopMBi: „boabophtb Bb PocciH cyAb 
CKOpbIK, npaBblH, MHJIOCTHBBIH H paBHMH AJIH BCbXb nOAAaHHBIXb, 
BO3BMCHTb cyAeGHyio BJiacTb, AaTb eii caMOCTOsrreABHOCTB n bo- 
o6me yTBepAHTb Bb HapoA't to yBanceHie Kb 3aKOHy, 6e3b Koe- 
ro h6bo3moxcho o6mecTBeHHoe ČJiarococTosiHie h KOTopoe aoji- 
XHO 6bITB nOCTOHHHbIM'b pyKOBOAKTCJieMb A'feftCTBiil BCfa^B H 
Kakaro orb Bbicinaro ao HHCinaro“. Kb BTOMy aojdkhbi 6biah 
cTpeMHTbCH aABOKaTbi, BMCTynan Bb rpaHCAaHCKMX,B h yroAOB- 
hbix*b A'fejiax'B Bis KanecTB'b npeACTaBirrejien TflxcymHxcH h 06- 
BKHH6MBIX’B IIO H36paHlIO CO CTOpOHBI KJlieHTOBb, AH6o Bb 
onpe,zvfejieHHBix'B cAyqa5ixb—no o$)4)HniaABHOMy Ha3HaneHiio. Ho 
Bb yroAOBHOMb Afejrb Ha aABOKirra yna^ajin 6ojrbe niHpoKin 
o6H3aHHOCTH, h CBH3b ero cb KJiieHTOM'B 6bwia čojrfee rbcHan. 
PyccKie aABOKaTBi, bb jiMn.'fe caMbixB BBiAaioniHXCfl H3b HHXb, 
He A'feJiaAH npHHiĮHniaABHaro pas/nraisi MeacAy rpaacAaHCKHMH 
H yrOAOBHHMH A^AaME (CnaCOBHHB, IlaCCOBep’B h Ap«), bhah 
HcnOAHeHie „MHcein“ OAUHaKOBO bb BeAeHiH KaKb Ti>xb, TaKb 
h ApyrHXb nponeccoBb. Ohh CTapajiHCB nepnaTB MopajiBHbin 
cHJibi h B^py bb BO3MO2KHOMB nepeBonAomeHiH ce6n Bb Toro 
„KOHKpeTHaro“ nejiOB'bKa, cyABČa KOTbparo hmb BB^peHa Ha cyA'h, 
ApyrHMH CJIOBaMH, Bb peaAH3aniH Bcero, HTO OČBHHfleMblfi MO- 
JKeTB npOTHBOCTaBHTB OČBHHeHlIO H KapaiOmeH A^aHH rocyAap- 
CTBa. 3a cbok) BHepriio bb ocymecTBAeHin stoh A'feHTeABHOCTH 
3anĮHTHHKH noAnepraAHCB nopoio ocyncACHiio co CTopoHBi Aance 
BbiAaK)m,HxcH o6mecTBeHHBixb A'kHTeAefi h nncaTejieH (ynpeKH 
JlocToeBCKaro no aApecy CnacoBHna, carapa IHeApHHa-CaATBi- 
KOBa, HeoAoSpeHie nacra očmecTBa no aApecy A'kncTBiH B. A. 
MaKAaKOBa, npHHHBmaro Ha ce6n 3amnTy TarieBa). Ho HHKaKie 
HanaAKH He yAepx<HBajiH pyccKHXb aABOKaTOBb Ha H3ČpaHHOMb 
nyTH, HČO OHH HCHO CO3HaBajIH, HTO TOABKO HeHCeAaHie npOHHKHyTB 
Bb HCTHHHyK) CyiI[HOCTB npaBOCyAlE MOH<eTb 33CTaBHTb ųeJIOB'bKa 
onoAHHTBCH Ha 3aiijHTHHKa 3a BHepnmHoe h 6e30rjiHAHoe OTCTan- 
BaHie HMb jnniHocTH h npaBb KAieHTa. TaKb Ha3BiBaeMbie noAH- 
ranecKie 3am,HTHHKH, o6beAHHHBniieca Bb caMOMb Hanajrfc hbi- 
H'bniHHro B'bKa Bb rpynny „moaoaoh aABOKaTypBi“ Bb IleTep- 

J) cm. 1. TecceHi, AjĮBOKaTypa, OfimecTBO h rocyaapcTBo (HcTopia pyc- 
CKoft aABOKaTypbi, t. I, 1914 r.), crp. 2,
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h MocKB’b, B3rji5iHyjin Ha A'h-ao HfecKOJibKO HHane, npHAaBaa 
cbohmtj samHTaM-b „AapaKTepij noJiHTnqecKofi čopbčbi sa cbo- 
6oAy“ *).  TaKoe noAonceHie 6biJio iiohrtho h o6i>hchhmo B’b 
yc<ziOBiflX'b Toro BpeMeHH, Kor^a CHHTaAOCb, hto 6opb6a Tpe- 
GyeTCfl otl BC'hx,b, ho oho aojdkho 6biTb othčccho Bce xce kt* 
HBJieHiHM'b nepexoAHaro cbohctb3. BnponeM'b, cnpaBeAJiHBocTb 
Tpečyerb oTM^THTb, hto (JjaKTHnecKH „noAHTHHecKie 3antHTHHKH“ 
HeMajio noniomeHM 6hah „6AHH<aHineH cyAbčoH noAcyAHMbix'b‘‘. 
Kx,b 3acTynHHqecTB0 6hao eme čojrbe A'tHCTBeHHbiM’b h co- 
3AaBajio nopoio eme dojrbe rbcHbm OTHonieHia Menmy hhmh h 
KAieHTaMH, H'feM'b 9TO HM'bjIO M^CTO B'b o6bIHHbIX’b yrOAOBHbIX'b 
A'hAax'b * 2).

J) recceHi>, Yk. Coh., cTp. 387.
2) BcnOMHHaeMt, HTO MHOrHMt H3T» 3THXt IlOJIHTHqeCKUX'b 3aiHHTHHKOB'b 

npHXOAHflocb flance Hecra anciĮHnaHHapHyio h nnyio OTBicTBeHHOCTb Ha no^Bi 
6 ji H3 k aro „KOHTaKTa'* et oSBHHJieMbiM'b. (Kto MOMceTt oTpmiaTb HtejiaTejibHOCTb 
stoto „KOHTaKTa“? Ho oht> He AOJiHceH’b nepecTynaTb 33KOHHbiH rpaHHiibi).

BpeMeHHHM'b IIpaBHTejibCTBOM’b 6bwio BbiCKa3aH0 noacejiaHie 
„noAHHTb cy/Ųb h aABOKaTypy Ha HeAOcnraeMyio BbicoTy“, h 9Ta 
„BMCOTa“ AO/DKHa 6biJia 3aKjnoqaTbCH, KOHenHO, He B’b KaKofi- 

■hh6o „6opb6'b c*b  BJiacTbio...' EnponeRTb, očij 3T0fi 9nox,b h ,rbx'b 
B03M0XCH0CTHX'b, KOTOpblfl OHO OTKpHBaAO A<HH HHCTHTyTa yrO- 
jiobhoh 3amHTH, He npHXOAHTCH HbiH-fc MHoro pacnpocrpaHHTbCH.

B'b 3aKJiioneHie mohcho OTM’bTHTb, hto, HecMOTpn Ha pa3- 
ahhhmh TeneHiH B'b očjiacTH pyccKaro yrojioBHaro npaBOcynia, 
cymecTBeHHbix,b H3M-feHeHiH B'b peraaMeHTaiĮiH 3amHTH cb mo- 
MeHTa peį)opMbi cyAOB*b  h ao caMaro nocA^AHHro BpeMeHH 
BBeAeHO He čbiao: yrojiOBHafl 3aiiĮHTa B'b očmeM'b h H'fejioM'b 
ocTaeTca h HbiH'fe Ha Toii nonB-b, Kanyio co3Aajrb rjix Hea 
YoTaBii YroAOBHaro CyAonpOH3BOACTBa,



III.

yronoBHaa 3aiuma bi niiiCTByioiiieM'b npaBk
yronoBHaa 3am«Ta no KOHnennin cocTaBnTeJieft Cyae6Hbix'b ycraBOBt. 

yroaoBHaa 3amirrano ycraBy yroJioBnaro CyAonpo03BoacTBa. npaBa 0 o6si3aH- 
hocth yrojiOBHaro 3amnTHHKa. B3anMOOTHOineHifl Me»ay 3amnTHHK0M'b n noa- 
3amnTHMM,b. O coxpaHenin 3amnTHHK0M'b „TaiiH'b“ cBoero noA3ani0THaro. Co- 
rJiacoBaHHoerb A'bftcTBlft 3am0TH0{ca 0 no«3am0THaro 0 npofijieMa BO3MO3KHbix-b 
„KOW03ifi“. OTHomeHie 3aiiĮ0TH0Ka kt> ofiineMy 3aK0Hy 0 kt. KOJiJieKT0By.

C0CTaBHT&7IH CyAeČHbDTb y’CTaBOB'b BHAbAH BT> yrOJIOBHOfi 
3amnrb „očmecTBeHHoe cAyHceHie.“ 9to HaAO noHHMaTb ycjiOB- 
HO, HMeHHO: 3amKTHHK'b, HCnOJIHHH (JjyHKlĮiH npeACTaBHTejin o6bh- 
HaeMaro h 3acTynHHKa ero npaBi. h saKOHHbncb HHTepecoB’b Ha 
CyA'b, STUMT. CaMblMT. CJiyiKHTb H OČlIĮeCTBy, KOTOpoe 3aHHTepe- 
COBaHO BT> TOMT>, HTOČbl HHKTO He Tepn’fejTb OCyHC^eHlH H KapH 
6637, BHHbl HJIH CBbHIie BHHbl. Ho BĮ. TaKOMT*  CMblCJTfe „OČlIĮeCT- 
BeHHoe cjiynceHie“ 3anĮHTHHKa ecTb bt> cyiųHOCTH noAHHHeHie hmt> 
CBOHX'b A'bfiCTBiH OČlHHM'b TpeGoBaHlflM'b KOJLZieKTHBa, HTO CBOH- 
CTBeHHO bt> KOHiĮ'b KOHiĮOB'b BCHKOMy npaBOBOMy aKTy rpaacAa- 
hhhh. HeflapORTb x<e roBoparb o „npaBax’b-o6H3aHHOCTHX'b<‘, 
06^ „o6mecTBeHHoii no3HniH“ BesiKaro npaBa, Aaace nacTHaro. 
H HaKa3anie noAcyAHMaro peKJiaMHpyeTCH HMeHeivrb očmecTBa1). 
06’bHB/iHH o6mecTBeHHoe cziyxceHie BepxoBHOH 3aAanefi, KOTopaa 
onpeA'bjifleT'b cočoio Becb xapaKTep,b h tohtj jvbflTejibHOCTH 3a- 
iiĮHTHHKa, pejiaKTopbi cy,zie6Hbix’b ycraBOB'b yKa3ajm, hto „9Ta 
3aAaHa AOJDKHa npimaBaTb ero BbicTynjieHisiM’b cepbe3H0CTb h 
AOCtohhctbo h OTpancaTbCH Ha ero OTHonieHi»x,b kt> cy#y, kt> 
npoTHBHHKaM’b btj nponeccb n ko bc^mt. ynacTByiomHM'b bt> 
Afcjrb AHIĮaM'b“. HMKaKBDCb AajIbH'bfiinilX'b KOHKpeTHbDCb BbIBO*  
AOBTj H3T> 9T0H KOHIieniĮlH OHH He CA^AaAH. MeJKJiy T'bM'b H3T> 

!) Cm. O6-bflCH0TejibHyio 3an0CKy ki> flpoeKTy hob. penaKiii0 ycT. yr. 
Cyjionp., t. 3. 1900 r., CTp. 88.
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reHepa/ibHarO CMbicjia 3aKOHOB,b h H3*b  OTA^JibHbix'b nocTaHOB- 
jieHiH ycTaBa Yr. Cyzionp. BbiTeKaerb cb HecoMH'hHHOCTbio, hto 
bis ocHOBt jvbsiTejibHOCTH 3aiiĮHTHHKa JieiKHT'b penpeseHTaiiiH 
BB'fepeHHbDCb eMy HHTepecoB’b y^acTHUKa npoųecca—oČBHHsieMaro. 
Bt, TOM'b Hte HanpaBJieHiH pa3'bHCHHjrb 3aK0Hb CeHarb, npH3- 
HaBiniii, HTO „nOACyAHMblfi“ H ls3aiHHTHHK'b‘‘ COCTaBJIHIOTb OAHy 
CTopoHy h noozrfeAHiK npeAnojiaraeTCH jvbftcTByiomHM'b no ynoji- 
HOMoniio nepBaro, AOKOjrb nporaBHaro He čynerb 3aaBjieHO '). 
3amHTHHK,b no HameMy 3aKOHy HBjnieTCfl CTopoHon bt. A’fejrb, 
KOTOpan oxpaHnerb cnemnJmnecKie nacTHbie HHTepecH, He noca- 
raa b^ to ace BpeMH Ha nyčjninHbie HHTepecbi npaBOcy^in.

2) Pim. Yroji. Kace. 4en. 1867 r. M 519, cm. Taione pini. 1869 r. 
Ne 137. OiygeBCKiJi, yqe6HHKi» pyccKaro yroaoBHaro npoųecca, 1895 r., CTp. 278, 
Cahn, op. cit., S. 17.

2) Ecjih oti? 3amnTHHKa TpečyeTca y6iH<AeHie, to oho aojdkho othochtbch 
He KT> TOMy, HTOSbl OHT» B'fepHJI'b BT» HeBHHOBHOCTB KJlieHTa, a KT> TOMy, HToSbl 
OHB HyBCTBOBaJI'b H CO3HaB3JTB HaJIHHHOCTB t1jXB ofiCTOflTeJIbCTB'b, KOTOpbIH TOBO- 
psTB bb nojib3y KJiieHTa, He čojite. IloaTOMy, npaBHJiBHO noHHMaa KSBicTHOB, 
ciojia oTHOCHmeecH H3peųeHie UHuepoHa, bt> hcmb aajieKo Heab3H ycMOTptTB 
Toli MbicJiH, hto a^BOKaTB 6ynTO 6bi roBopHjibHaa ManiHHa, KOTopaa 3a H3BicT- 
Hoe BO3Harpa>KneHie roTOBa npoBO3raacHTB cerojjHH 6"fejiBiMB to, hto Baepa Ha- 
3biBaJia qepHbiMi>, khkb yTBepacflaeTB E. BacbKOBCKiii (OpraHH3auifl ajiBOKaTypbi, 
1, CTp. 57). Pl3peqeHie aro raacHTB: „OninSaiOTCH Tt, kto jiyMaiOTB, hto HaniH 
pfcųH Bbipa»caioTT> HaniH jihhhbih yfifeKneHisi, sto H3biKi> Ji^Jia h oScTOHTeaBCTBB, 
a He HeaoB^Ka hjih a^BOKaTa, TaKB khkb ec/in 6bi atao motjio tobophtb caMO 
3a ce6a, hhkto He npnSirajiB 6bi kb noMomn ayiKoro roaoca. Hameii npoįec- 
cieft noab3yioTCH naa toto, mtoSm mm roBopMH He coo6pa3HO co cbohmh jihh- 
HblMH BneHaTJltHiflMH, a CB OCOfieHHblMH ofiCTOHTeabCTBaMH H TpeČOBaHlHMH fltna*.

3) Graf zu Dohna, Das strafprozessrecht, 1925, S. 64.

TejibHOCTb 3anĮHTHMKa no caMon cTpyKTyp-b CBoefi—A'feHTe/ibHOCTb 
OAHOCTOpOHHHH, HM^IOmaH npeAnOCbLZIKOfi HajIHHHOCTb Apyroii 
CTOpOHbl — npeACTaBKTejIH OČBHHeHifl. 3anjHTHMK'b ČOpeTCR Cb 06- 
BHHeHieM'b, K”b BTOMy cboahtch ero samana exprofesso. On> Hero 
saKOHij He iKAerb 06'beKTHBHOCTH bt> CMbicji’b paBHaro OTHoine- 
Hifl ktj onpaBjiaTeJibHOMy n OČBHHHTe/ibHOMy MaTepiajiy 2). 3a- 
nĮHTHHK'b nOCTynHJTb 6bl npOTHBHO CBOHM'b 06iI3aHH0CT5IM'b, eCJM 
6bi BpejįHO BJiiazrb Ha cyn,b6y oČBHHaeMaro Hed/iaronpisiTHbiM'b 
OTHOineHieM’b kt> HeMy Ha cyjŲb, ecjin 6bi yKa3HBa.zrb Ha yjmnaio- 
misi noAcyAHMaro o6cTOHTe<zibCTBa hjih hbho npoTUBHJicH onpo- 
BepaceHilO AaHHHX'b OČBHHeHlH3), npaBfla, OČ^eKTHBHOCTb He
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npeAnncbiBaeTCsi B’b KanecTB'b KaTeropunecKaro HMnepaTHBa h 
nyčjm^HOMy o^BHHHTejno, ho Bce ace noarbAHeMy, AfcMCTByK)- 
meMy HMeHeMi*  rocyaapcTBa, peKOMeHAyeTcn bi> saKOH'fe cyryčaa 
OCTOpOiKHOCTb H B03AepA<aHie OTb H3JIHnieCTBa B’b OČBHHeHijl. 
O6BHHHTeab, BCTynaa bb a^tio, AOJDKeH’b cHana^a ocB’feAOMHTbCsi, 
OCHOBBTeJIbHO JIH OČBHHeHie. 3aiIĮHTHHKy He BO36paHHeTCfl npHHHTb 
juočoe yrojiOBHoe jvfejio h eMy H'fcrb Aaace HaAOČHOCTH, no 06- 
meMy npaBHJiy, npeABapHTejibHo o3HaK0MHTbCH cb A'fcjioM'b jųih 
Toro, hto6h aaTb CBoe cor/iacie. Taicb CMOTp'fcjiH Ha 3T0Tb npeA- 
Merb h coB'feTbi npucHiKHbDCb noB'fepeHHbix'b, ao KOTOpbix,b noAOČ- 
hhh npotfjieMbi bocxoahjiii Ha pascMOTp'bHie B’b nopHAK'b AHdjnnjin- 
HapHaro npOH3BOACTBa. B’b 3tomi> CTiynat Moryrb BO3HHKaTb 
npenHTCTBin TO/ibKO B’b JinqHbix,b OTHOineHisix’b 3ani,HTHnKOB’b kt. 
OČBHHHeMOMy, B’b OCOČOM'b nO^OMCeHiu 3aiIXHTHHKa, KaiCb očmecT- 
BeHHaro, nojiKTunecKaro hjih napTiitaaro A'faHTejiHx). Ilo npupoA’fe

i) He AOJDKeHT, 3amnTHHKi» 3amnmaTb yčiftny ero OTųa, cbraa, 6paia hjih 
Apyroro 6jiH3Karo poACTBeHHHKa (a'jieHa ceMbn). Moacerb jih 3amHTHHKT> npnHHTb 
3amaTy ofiBHHaeMaro bt. yfiiiicTB'fc ero KOJiJiern (no Kopnopanin npnca>KHbixT> 
noB’fepeHHbiXT>)? 3to Bbi3Bajio HeaaBHO CTpacTHbie, OHcecToneHHbie cnopu bt. 
CBB3H ct. bo3hhkhihmt. K83ycoMT>. IIpeHCHflH npaKTHKa HM^aa cjiynan KacaTbca bo- 
npoca o6t. 0TH0ineHiax-b kt. Kaperi no noBOAy cyneČHhncb TpefioBaHift 
n ncKOBt. 5wn> BHCKa3aHT> B3rjiHAT>, HecoMH’bHHO, npaBHJibHbift, flncnnnjinnap- 
HbiMH opraaaMH aABOKaTypbi, uto MjieHbi Kopnopanin, čyjiynn o6fl3aHbi oco6eHHO 
OCTOpOJKHO GTHOCHTbCH KT. HeCTH TOBapHIHH H KT. HeCTH COCJIOBlfl, AOJDKHbl B03- 
jiepacnBaTbCfl (ct. tohkh 3ptHia KopnoparaBHOil sthkh) ott. BbiCTynjienia no 
TaRKM-b .n'fejiaM'b, rat Tpečyerca ocnapHBaTb hckobmh TpeSosama TOBapnnja no 
npoįeccin, TaKT. k3kt> stumt, „ohh noApHsaiorb AOBipie He TOJibKO kt> yTBep- 
JKACHIHMT. npOTHBHHKH, HO AHCKpeAHTHpyiOTT. Cb HeMeHblUeiO CHJIOK) npHCHJK- 
Hyio auBOKaTypy Boobuje“. MapKOBT., npaBHna ajiBOKaTCKofi npoįjecciH bt» PocciH, 
1913, ct. 382 h cji. HcTem. bt. btomt. CJiyųat, bt> BHAy 0TKa3a ųjieHOBT. Kopno- 
panin ott. npHHHTia ero A'tJia, ofipamaeTca bt. Cob^tt. npHca)KHbiXT> noB'fepeH- 
HbiXT>, KOTOpbiii Ha3HaaaeTT. aABOKHTa, He Morymaro y>Ke bt. tbeomt. cjiyaai ot- 
Ka3aTbca ott. npHHHTia A'feaa. Ct. CBoeii cropoHbi, KjiieiiTb He mojkctt. ccbuiaTbca 
3Aicb Ha KaKyro-jinčo ofinAy aah ce6a BT>BHAy aceaaHia HMiiTb H36paHHaro xopo- 
niaro aABOKaia, a He „nepBaro Ha3HaaeHHaro“, thkt> kset. cnpaBeAJiHBbift HHTe- 
peci TpeSyerb, htočh TaKoii KJiieHTT. o6e3neaeHT> 6bim» aABOKaTOMT. Boofime, a He 
HenpeM'feHHO „oahhmt. ĖST. jiymnHAT.*.  Ho Bce sto OTHOCHJiocb: a) kt> rpaamaH- 
ckhmt. AiaaMT., 6) KacaiomnMCfl TpečoBaHift no „npoįecc’n aABOKaTa*  (Hanp. 
o roHopap^) h He 3aTparHBaao yroaoBHbKT. a^at. oSmaro xapaKTepa. BbicTynaeHie 
npoTHBT. KoaaerH-obBHHHTeJia hah bt. 3auwy ofiBanaeMaro bt. ocKopfiaeHiH koa- 
jieni h np., hjih bt. ySiftcTBt Kooern HHaero npHHiĮHniajibHo—HeAonycTHMaro ct. 
KaKOii 6bi to hh 6hao tohkh apiiHia, bt. ceSis He aaKAroaaeTT.. CymecTByerb Ha
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HHCTHTyTa 3amnTbi npaBOCTb hjth HenpaBocTb yrojioBHaro /vfejia 
He ecTb p’bmaiomiH KpnTepiii npn BO3HHKHOBeHin Bonpoca o 
npHHHTiH K’bM’b-jmOo Ha ce6« otboahmoh eMy no 3aKOHy pojin 
3amnTHHKa. ZachariS noyqa.zrb, mto Sachwalter nocrynaerb He- 
npaBKJibHO, BeAsi HenpaBoe rpaamaHCKoe /vb-zio, nyOjinnHbin 06- 
BHHUTejib Hapyinaerb o6fl3aHHocTH cjiy^KČbi, noMepjKHBaa He- 
ocHOBaTejibHoe odBMHeHie und eben so ist es erlaubt und Pfiicht 
einen Angeklagten zu verteidigen, wonn er auch eine noch so 
schlechte Šache hat ’). HsB'fccTHbi cjiobs aniviificKaro lopucTa 
SpcKHHa: „Torb, kto OTKa3HBaeTcsi otb 3anj.uTbi no jiKHHbiM'b 
B3rjisi,naM’b CBonMrb Ha xapaKTep’b npecTynjieHin, npnnncbiBaeMarci 
odBMHsieMOMy, A'fejiaeT'b cedn bij 3Ty MUHyTy cy^ben, npoM3HocH- 
injiM'b ocyncfleHie eme ao KOMneTemnaro npnroBOpa n KJiaAerb 
Ha B*hcbi  npaBOcynin bcio TnacecTb CBoero ocy^eHin, Morymaro 
dbiTb onindonHbiM'b, ho bt» to ace BpeMM oneHb B'fccKaro no tom 
HMeHHO npHHKH'b, *JTO  MCXOJĮHT'b OTb 3aiUHTHHKa“. OTKa37> ny- 
čjnmHaro o6bhhht6jih otb odBHHeHin Ha cy^h, bo BpeMH 3aKjno- 
HHTe<zibHHX'b npeHiii, — HBJieHie Hep'bAKoe. y Hacb npOKypopaarb 
He TOJibKO cjiy^aeTCH He nojmepaoiBaTb odBHHeHia, ho Becb- 
Ma nacio ohh npoH3HOCHTb B-b nojib3y oČBHHneMaro onpaB- 
AaTejibHbiH p'bnu. nocjrbAHee Moacerb čbiTb cohtcho nopoio 
3a nepexoA’b 'jepea'b rpaHHiiy ĄO3BOJieHHaro, h6o nponypopij 
Ha cyzvfe A'hHCTByeT'b y HacT> Kaicb odBHHHTeJib (^ance He 
Kaicb djnocTHTejib 3aK0Ha BOoOme). He cKpoio, hto h’^ko- 
Topoe onpaBjįaHie TaKoii odBHHHTeJib Morb 6bi, npH acejianin, 
HaHTHB'b MOTHBaX'b 3aKOHa 2), BTi KOTOpbIXrb CK33aHO: „IIpOKypOp'b 
ecTb odjinnHTejib npecTynjieHia bo hmę 3aKOHa, Bn^aM-b KOTOparo 
ocyncfleHie HeBHHHaro eme 6ojihe nporaBHO, H'bM’b onpaB/tame 
BHHOBHaro; nosTOMy H'bjibio Bchx,b A^KCTBift nponypopa aoji- 
3KHO 6bITb He OČBHHeHie, HO HCKJUO^HTeJIbHO paCKpbITie HCTHHbl, 
B*b  nearb 6bi OHa hm cocTOMJia—Bt bmhobhoctm mjim HeBMHHOCTH.

3anaat h HHoe MHtHie, bt> caay KOTOparo KOpnopauia .nojDKHa TpečoBBTb ott» 
aflBOKaTOBt coSajoaeHia KoaaeriaabHOCTH bt> HHTepecaxi> caMOfl Kopnopaiiin 
bo Bctxi> yrojiOBHbix'b Ataax,b npoTUB-b Koaaern, croab ace hjih naace eme 6o' 
ate, utwb bo Bctxi> rpaacjiaHCKHX'b ntaaxi>. Ho et 9thmt> He aerao coraacHTbca. 
CaMoe čoabnioe, qero 3fltcb mohcho TpečoBaTb ort ajiBOKaTa, bto to , htoSm oht>, 
Bena yroaoBHoe atao npOTHBTj KoaaerH, npoaBaea'b Bt OTHOineHiu nocatnHaro 
cyryGyio ocropoacHocTb h cyrySyio KoppeKTHOCTb.

1) Op. cit. S. 96.
2) Ct. 573 ycT. Yr. Cyaonp.
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rtoAcyjLHMaro“ *).  3a bc^mb t^mb aoct3tohho, ecjiH nyčjiHHHbiH 
OČBHHHTCJIb (JjOpMaJIbHO OTKSJKeTCH OTb oSBHHeHin, He BpbIBSHCb 
bb Ty oČJiacTb, KOTOpaa no cymecTBy npHHSjŲieiKHTB saiiĮHT'b. 
Ho kbkb 6bi to hh 6bijio, caMbift otkbsb Bnojnrb ecrecTBeHeHB, 
KOJib CKOpo oČBHHHTejib, yd'bAHBinHCb, n t o cyAe6Hoe cjrbACTBie 
He nOATBepAHJIO HJIH npHMO OnpOKHHyjlO OČBHHHTCJIbHblH BKTB 
H OČBHHHTejIbHblH JĮaHHblH, He nOXtejI3eTB HaCTaHBaTb Ha o6bh- 
HeHlH. OHB AOJDKeHB CHHTaTb OTpeneHie OTb OČBHHeHlH, npH 
sthxb ycjiOBiHX'b, aajKe o6n3aHHOCTbio CBoefi * 2). Bb stomb eMy 
He Moacerb noApaacaTb 3ain,HTHHKB, KOTOpbiii hh npH k3khxb 
yc.ziOBiflX'b He EnpaB^ 0TKa33Tbcn OTb 3am,HTbi no/Ųb npejvio- 
rOMB OCHOBaTeJIbHOCTH H JįOKa33HHOCTH 06BHHeHlH. „3aiIĮHTa BH- 
HOBHaro Bce ace ocTaeTcn aoctohhoh 3aAaqefi, npecjrbAOBaHie 
HeBHHOBHaro 6biJio 6bi npecTynjieHieM’b“ 3).

x) CyneČHbie ycraBbi ct H3Jio>KeHieM'b pa3cy>K,neHift, Ha kohxt> ohh ocho- 
BaHbi, q. 2, 1867, CTp. 218.

2) Cm. Mėnesy npo^HMi., Schwarz, Zum Faile Husmann, in DJZ, 1928. 
H. 22, s. 1508.

3) Graf zu Dohna, op. cit., S. 65.
4) Cm. Ortloff, op. cit. S. 247, a Taote eraTbio Feisenbergera, S. 1233 

DJZ, 1928, H. 18.

3amHTHHK'b pa3CMaTpHBaerb h Bce juhjio bb it^jiomb h 
OTA’bJibHbiH nacTH ero no/vb yrjiOMB ap'bHin nap3JiH30B3Hiji hjih 
ocziačJieHifl oČBHHeHin. Bb to BpeMH, kbkb Ha nyojiHHHOMB 06- 
BHHHTejrb •nejKHT’b A0Ka3aTb oČBHHeHie, Abjio 3aiiŲiTHHKa koh- 
CTaTnpoBaTb, hto to hjih HHoe očcTOHTejibCTBO, cyiųecTBeHHoe 
AJifl oČBHHeHin, He noATBepniAeHO, hto He jįocTaeTb 3BeHa bb 
il'bnn aaKJHOHeHiH, HenpepbiBHOCTb KOTopofi Heo6xoAHMa ajib 
aKTa, HMenyeMaro „cnpsBeAJiHBbiMB npHroBopoMB, ochobshhhmb 
Ha AaHHbix,b A'fejia“. BbicineH samane® yrojioBHaro cyjĮa (a cTajio 
6biTb h oČBHHeHifl) HBJiHeTCH nojiyneHie yB'bpeHHOCTH, xoth h 
He anoAHKTHnecKOH, ačcojnoTHO HCKjnonaiomeH npoTHBHoe, a 
tskb Ha3biBaeMofi ropHAHMecKOH, 33KjnoH3ioineH bb ced'b TaKyio 
BbicoKyio CTeneHb B'bpoHTHOCTH, hto 6biJio 6bi He6jiaropa3yMHO 
npHHHTb npoTHBonojio>KHoe, tskb kskb 9to o3HaHajio 6bi h#th 
Bpasp'fes'b CB OnblTOMB H OČbmHbIMB X0A0MB Bemefi. CyAbSI He 3a- 
AaeTCH HblH'fe II^AblO OTHCKaTb BB JVfejrb HeAOCTHIKHMyiO a6cOJHOT- 
Hyio HCTHHy, OHB 33HRTB JIHHIb 3a6OTOfi O TOMB, HT06bI yČ'feiKAeHie 
BB BHHOBHOCTH HCJIOB'bKa OCHOBbIBaJIOCb Ha B^pHMXB A3HHbIXB 4).
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Mto x<e KacaeTca 3amnTHHKa, to ero pojib A0Ka3MBaTb n ycra- 
HBBJIHBaTb He TOJIbKO AOCTOB'fepHOCTb H B'fepOHTHOCTb, HO H O£- 
Hy BO3MOH£HOCTb. BopHCb npOTMB’b JĘ3HHbIX'b OČBHHeHlH, 3aiIĮHT- 
HHK'b B*b  COCTOHH1H OrpaHH’JHTbCH yKa3aHl’eM’b Ha HaJIHHHOCTb 
cymecTBeHHaro npod'bjia bb cocTaB'fc CHjwiorH3MOB’b, co3AaioinHX'b 
JIOrHHeCKift BHBOA'b 0 BHHOBHOCTH, Ha HajIHHie COMH’feHia.

OioBa „in dublis libertas“ mojkho čmjio 6m nepeį)pa3Hpo- 
BaTb TaKHMij o6pa3OMi>: „coMn^Hie cy^efi-CBodo^a odBHHneMaro“. 
KaKoe KpynHoe npaKraųecKoe 3HaqeHie HM'berb 9Ta ccmiKa Ha 
coMH'hHie, 3Haerb KaiKAbifi, BHCTynaiomiH Ha cyn'b bb KanecTB'b 
3amHTHHKa, OrpoMHbiii nponeHTb onpaBjĮaHift Bbi3biBaeTcn HMeH- 
ho T'hM'b, uto y cynefi B03HHKaeTB bb nocjrfeAHioK) MHHyry cepb- 
e3HOe COMH’bHie OTHOCHTeJIbHO AOKa3aHHOCTH Toro HJIH HHOrO 
odcTOHTejibCTBa. OnbiTHbifi 3ainHTHHK,b He npeMHHerb Ha^enca- 
iiįhmb o6pa3OMi> Hcnojib3OBaTb 3to opy^ie, stot'b Morygiii npHH- 
iĮHn'b yrojioBHaro npaBOcynia, bb CHjiy KOToparo BCHKoe com- 
H'bHie, KOHe^HO, peajibHoe, OČBeKTHBHoe, TOJiKyeTCsi Ha cyA'b bb 
nojib3y oČBHHHeMaro.

Ho to, *ito 3aiiĮHTHHKy He npeAnHCHBaeTCH 6e3npHCTpacT- 
HocTb, K3kb cneųiajibHaH odH3aHHOCTb (noaodHd 6e3npHCTpacT- 
hocth cyna h OT^acra npoKypopa), He osHanaerb, hto KanecTBO 
06'beKTKBHOcra Boočme *jy)KAO  yro/ioBHOH 3aniHT^. Bb cijiep'fe 
A'hflTejibHOCTH, OTBeaeHHOH 3anj,HTb, bb Kpyry bmboaobb h oųb- 
HOKB, Ha KOTOpbIH ynpaBOMOHeHB 3aiIĮHTHHKB, 0HB o6fl3aHB 
AepMcaTbCH npnHųuna hcthhhocth (očb stomb Aajibine); ohb He 
AOJDKeH'b H3BpamaTb OČCTOHTejIbCTBa JŲt-Zia BB yrOJiy OČBHHfle- 
MOMy, a T'bM'b 6ojrbe He jvbjiaTb saB’baoMO jiojkheih 33HBJieHiH, 
naMflTya, tto ohb npH3BaHB „3anmmaTb“, a He „od-fe/uiTb*  06- 
BHHneMaro *).  ripaBHJibHO oirfeHHBaiomifi CBOe npH3BaHie 3amnT- 
HHK'b He MOHcerb 3a6biTb, hto ohb npeACTaBHTejib sui generis, 
hto KpoM'fe CHAHiiiaro 3a ero cnHHoft KJiieHTa, HM'beTCH eme 
KOJiJieKTHB’b (odmecTBo, rocynapcTBo), npaBa KOToparo AOJiaceHB

J) O TaKOMi „ofiijiHTeJi'fe“ HekpacoB't nucafli: 
,M, copBaBi> roHOpapi> neyMtpeHHbift, 
BocKaHixajn> Hamt npHCflatHbift noB’fcpeHHbifi: 
riepe/Tb B3MH CHflHTb rpaiKjiaHnH'b 
Hmiie CHtra aJibnittcKnx'b BepuiHH-b'. 
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yBaiKatb n npH3HaBaTb eme 6ojrbe, n'fcM'b oGbiKHOBeHHoe jihuo, 
yrOZLOBHblft 3amHTHHKT>, Ha KOToparo BO3JIO}KeHa 3aKOHOMl> B3HC- 
Haa h noneTHasi mhcci'h. PeKBH3HTbi 3aKOHHOcra h oSmecTBen- 
Hofi cojiHAapHOCTH He BnpaB'b ynycKaTb n3i> nojia sp'feHiH 3a- 
mHTHHK’bj xoth 6bi Ha nepBOMT> n^aH^ h 6mjih y Hero mrrepe- 
cli H cy^bda caMoro noA3amHTHaro.

K3JioHceHHbiM'b xapaKTepH3yK)Tcsi in thesi npaBa h o6h- 
33HH0CTH 3aiIĮHTHHKa IIO 3aKOHy. OCTaJIbHOe eCTb TOJIbKO npn- 
jioHceHie KpHTepia kt> ųacTHHM'b cjiynasiM'b. CoBpeMeHHbia 3aKOHO- 
AaTejibCTBa, bt. tontb nHCjrb h h ame, jiaBan reHepajibHbm AHpeK- 
THBbi no Bonpocy ofrb yrojiOBHofi 3am,nTb, He ocraHaBjniBaiOTCsi 
BĮ) nOApo6HOCTHX'b Ha KOHKpeTHbIX'b OCHOBamSDCb CH, CHHTafl, 
hto 3to cocTaBJisieT'b npeAMerb HaynHOH pa3pa6oTKH“x).

3ra „KOHKpeTHblH OCHOBaHlfl“ Mbl pa3CMOTpHM'b (BT> o6lIĮHX'b 
qepTax'b, kohchho) Cb to^jkh sp'bHia oTHOinemsi 3anĮHTHHKa: a) 
kis oieHTy h 6) kt* očiųeiviy 3aKOHy h coųiajibHOMy ų'bjioMy.

1) Cm. 06. 3an. kt> npoeKTy HOBoft pejiaKuin Yct. Yr. Cyjionp., t. 3, 
1900 r., CTp. 106.

2) Cp. TepM. Strafprozessordnuug, § 228, Abs. 2, Lilienthal, Strafprozess- 
recht, 1923, S. 26.

B3aHMOOTHomeHia Mėnesy 3amHTHHK0MT> h KjiieHTOM'b yera- 
HaBJIHBaiOTCH JIHČO nOJIHOMOmeM'b, JIH60, CCJIH 3aiIŲlTHKK'b Ha3Ha- 
naeTCH, hto HM'fcerb mIscto bt> yKasaHHb^T. saKOHoarb cjiyiJa5ix’b, 
3ktomi> Ha3HaneHifl. npaBa h očsraaHHOCTH AecJjeHAeHTa btj tomt* 
h ApyroMi*  c.nyna’b oAHHaKOBbin, h6o Ha3HaneHie onpeA’^-nsieT'b 
TOJibKO nopsiAOKTj npHCTyna 3amHTHHKa kt> ocymecTBJieHiio cbo- 
HX'b o6si3aHHOCTeH, a He cbohctbo HcnojiHeHia TaKOBbix,b. noji- 
HOMonie H36paHHOMy 3aniHTHHKy AaeTca Ha nHCbivrb hjih, Kor^a 
noA3amHTHbifi caMi> npHcyTCTByeT'b Ha cy/vh, Taoce bt> cjiobcchoh 
įiopM'b. HeflBKa Ha cyA'b H36paHHaro 3am,HTHHKa He ocraHaBjiH- 
Baerb Tenemsi jŲbjia Tani*  »ce, KaKij h nocjrfeAyiomiH yxojŲb 
ero2). Cb MOMeHTa nocrynjieHisi A’fejia cb oČBHHHTejibHbiM’b aK- 
TOMT> B "b CyZŲb 3aiL(HTHHK'b EnpaB^ y HaCb HapaBH'b Cb OČBHHfle- 
MblM'b o6O3p'feBaTb BCb 3KTH npOH3BOACTBa, CHHTb KOniH Cb 
HHX’b, a TaKace yCTHO COOdmaTbCSI CT> n0A3aiIlHTHHM’b. 3aiIĮHT- 
hhkt> A'fejiaeT'b Bce 3to cb pasparnėms! cyjja, KOTopbiH, oah3ko, 
He EnpaBik b^ TaKOBonrb OTKa3aTb. Bt> nacTHOciH, hh oahht>
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akT-b Man AOKyMeHT’b n3"b A'bjia He Moncerb 6mtl cKpbirb otIj 
3amHTHHKa. 3anaAHafl jĮOKTpHHa 3aHHMaaacb BonpocoM’b o Aony- 
CTHMOCTH 3JVbCb KaKHX'b-JIK6o OrpaHHHeHlil, npH HeMTs H^KOTO- 
pbie yTBepiKAajiM, hto 3amnTHMKaM'b MOMcerb 6biTb He .narni kb 
o6o3p'bHiio AOKyMeHT'b, ecan noczrbAHin hc CTonrb bti cbh3h cb 
A'bjiOM'b nan ecan oČHapyjKeHie ero K'feM'b-aMČo nocTopoHHMM'b 
npoTHBop'bHHJio 6bi nySjiHHHOMy MHTepecy. OAHaKo, no3MTMBHoe 
npaBO HnrA’fe stok OAio3Hofi ivrkpbi He npnHnao *).  Tohho Taione 
n y Hacb H'hT'b 3A^Cb orpaHMųeHifi ajih 3ainnTHMKa. „nydanH- 
Hbifi nHTepecb“ He Moacerb čbiTb bi> AaHHOM'b cayųa'b ocHOBa- 
Hienrb kt» crbcHeHiK) npaBii 3am.MTbi. Ecan a<e bt> A'bao nocTy- 
nMJTb aKTb, He MM'felOmiH HMKaKOrO OTHOnieHlH KT> npOH3BOACTBy, 
TO ero HaĄJįeJKMT’b BO3BpaTHTb MaM HSTiRTb 14311 JŲ^aa, a £0 STO­
TO CTb HHMli 3H3KOMHTbC5I MOHCCrb 6bITb 3anpeiIteH0 OAHOBpeMeH- 
ho h npoKypopy h 3ani,HTHHKy * 2).

9 Cm. TepM. Stratprozessordnung, § 147, Abs. 1.

2) MHorie 3ana«HO-eBponeficKie YcTaBbi npeaocraBJiHioT'b 3aniHTHHKy na»:e 
npaBO bpaTb Atao Ha aomt. (Cm. TepM. Strafprozessordnung, § 147, Abs. 4). 
Bi> Poccia oaho BpeMH npaKTHKOBajiacb nocbunca A’fcji'b Ha aomt* 3amHTHHKaM'b 
no Ha3HaHeHiio, a sarfeMi* bto 6hjio otm^hoho.

3) Strafprozessordnung, § 148, Abs. 3.

4) Yct. yr. Cyaonp. ct. 569.
5) Pini. yr. Kace. Zlen. 1870 r. N° 135.
6) Pini. yr. Kace. Aen. 1869 r. M 16, 1867 r. Ns 569,

Hto KacaeTCfl ycTHb^B neperoBopoB'b 3amnTHMKa cb Haxo- 
AHiUKMCM nojŲb apecTOMi, oČBHHHeMbiM'b, to Bii ĖepMaHiH A O 
cyneČHaro 3ac^AaHiH sth CHonieHin Moryrb 6biTb KOHTpoaHpye- 
mh cyAOM'b, ecan noA3amHTHbiH apecTOBaH’b He no noAOsp'hHiio 
B”b MceaaHiM č^HtaTb3). Hami, saKOHii M36'br,b stok crhcHi-rreab- 
HOH AAH OČBHHHeMard H 3amHTHKKa M'bpbl, nOCTaHOBMB’b, HTO 
BM-fecrb cb pacnopsDKeHieM'b o AonymeHiH 3amnTHHKa kb hc- 
noAHeHiio ero o6si3aHHOCTeM, npeAcbAaTeab cyna pasp'feinaerb 
eMy oč’bHCHHTbCfl HaeAKH'fc cb noAcyAHMbiM'b, coAepjKamHMca 
noA'b crpajKeft 4). CpoKb rjiz Tanoro oč-bacHeBiji He ycraHOB- 
■ZieH'b 5 6). npaBO CBKAaHiH 33IHHTHHKa Cb nOA3amMTHblM'b HaCTOJIb- 
ko KaTeropnnecKde, hto HapymeHie ero Moacerb Baenb 3a co- 
6010 OTM^Hy npnroBopa 8). 3amnTHHKy pa3p^inaiOTCM neperoBopu 
Ha cyzvb CO BCMKMM'b nOA3aiAHTHHM'b, T. e. CBOdOAHblRTb HJIM
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BpėCTOBaHHblM'b, HO OHTb HČ BnpaBh npeiIHTCTBOBaTb nOA3aiHMT- 
HOMy ABTb OTB'fe'Tb Cy/ty, OČBHHHTeJHO, BKcnepTy H T. A. *)•

T) Tuotefois ii ne lui (noA3amnTHOMy) ėst pas permis de le (3auiHTHHKa) 
consulter avant de repondre a une ąustion, KaKb roBopuTcs bt. oahom'b npo- 
ųeccyajibHOM'b 3aKOHi IŪBefiuapcKaro KaHTOHa. Mothb&i kt> STOMy 3aKOHy yna- 
3bIBaiOTb, HTO 3aiHHTHMK'b He TOJibKO BnpaBt KOHtįepiipOBaTb Cb nOJ[3amHTHbIM'b 
B-b 3aai cyaa, ho h TpečOBaTb ott> cyna Aann eMy bo3moikhocth buSth cb KJii- 
eHTOMl> B'b OTfffcJIbHyiO KOMHHTy.

2) Cm. y MapKOBa, IIpaBHJia ajiBOKaTCKOii iipoįeccin bt> PocciH, Ha ctp. 231
n cji. ptm. Mock. Cob. np. nos. 1899/900—147, a TaKHte (aoBoabHO. HeacHyio)
CTaTbio 232 Yct. o coflep>K. noflb cTpaHceii, t. XIV Cb. 3aK.

3) Strafprozessordnung, § 148.
4) § 148 abs. 1.

riHCbMeHHO CHOCKTbCH Cb apeCTOBHHHblM'b 3aiH1HTHHK'b B’b 
COCTOHHiH y Hacb JIKUIb B'b OČlIĮeM'b nOpHAKi, T. e. IIOATb CO- 
OTB'fcTCTBeHHbiM’b oįiįjnųiaJibHbiM'b KOHTpo/ieM'b (npeABapHTejib- 
Hbift npocMOTp’b nnceM'b npoKypaTypofi). riosTOMy h nepejĮaBaTb 
KaKifl-JiHČO 6yMarH, nncbMa, aeHbrn h np. apecTOBaHHOMy 3a- 
mHTHHicb BnpaB'b TOJibKO paap'bnieHisi nponypopa hjih (bo 
BpeMH 3actAaHi») cy.ua. STHM'b jjojDKHa 6biTb H36^rHyra TaK-b 
Ha3, Kollusionsgefahr, t. e. onacHdeTb 3JioynoTpe6jieHiii co cto- 
p3HbI 33mHTHHK3, OČBHHSieMarO H JĮajKe TpeTbHZb JIHITb. 
npH3HaHO 6bIJIO TOJibKO, B’b BHA'b HCKJUOneHlH, UTO 3aiUHTHHK’b 
HM'berb npaBO cocraBjiHTb orb hmchh BaKjnoneHHaro B’b TiopbM'b 
apecTaHTa 6yMarn h nepeaaBaTb 11x15 cb ero BhpnTejibHOH Ha#- 
nncbio HenocpeacTBeHHO B'b cyA'b noMHMO npoKypopcKaro HajĘ- 
30pa* 2 *). Tanan yp^3Ka npaB^b 3aiHHTH CBHA’frrejibCTByeT’b y Hacb 
O nOJIHOM’b HeAOB'bpiH KTj 3amHTHHKaM’b,— ČOJIbniHHCTBO KOTO- 
pbix'b HBJiaeTCH Bce ace npeflCTaBHTejiHMH npoįjeccioHajibHoii 
aABOKBTypbJ,—KTj TOMy, HTO OHH B’b COCTOHH1H ČyjĮyTb OTJIHHaTb 
„Ao6po“ OTb „3Jia“. B’b TepMaHiH Kollusionsgefahr ycTpaHneTCH 
B'b cneųiajibHOM’b saKOH'b ThM’b, hto cyzt’b BnpaB’b ne AO3BOJiflTb 
nHCbMeHHbIX’b COO6lHeHlfi OTb 3aiIĮHTHHKa KT> apeCTOBBHHOMy 
nojĮ3ain,HTHOMy, ecjiH cyjiy He pasp'feinaeTCJi o6o3p'feBaTb TaKOBHH8). 
3to, HecoMH’bHHO, TaKMce 3HanHTejibHoe nocnraTejibCTBo Ha 
npaBa 3aiIJHTbI H 3ByHHTb AHCCOHaHCOM’b Cb TOpjKeCTBeHHO npo- 
BO3rjianiaeMbiM’b B'b torte 3aKOHh4 * *) HanajioM’b: dem Verhaften 
Beschuldigten ist schriftlicher und mūndlicher Verkehr mit dem 
Verteidiger gestattet. Ha caMOMb A'fejih bto HanajiO 6e3npenHTCTBeH- 
Haro očmeHia ejĮHHCTBeHHo ocHOBaTejibHoe cb npHHųHniajibHož
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TdmtH 3p-bHi5i. Oho npieMJieMo TaioKe y Hacb de lege ferendd 
Oho bt> iiojihom Mbp’h npH3HaH0 h bo <I>paHųiji, rafe yace nocjrb 
nepBaro aonpoca oČBHHHeMaro Bcb CHOineHia ycTHbin h iihcb- 
M6HHHH MeHCAy HHNTb H 3aiIĮHTHHKOM'b COBepIIieHHO CBOČOflHbl.

3amHTHHK'b AonpaniHBaerb Ha cyab CBHabTejien, BKcnep- 
TOB’b H T. n. *).

1) Bonpocy cBMfltTejiflM'b h 3KcnepTawb 3amnTHHKi> CTaBHT'b caMi>, He 6y- 
AyqH o6fl3aHi> h He HMi>a npaBa oOpamaTbca 3a sthmi ki npejictflaTejuo. Eny 
H'fcT'b Tanike hbao6hocth npeABapHTejibHo įjopMyjmpoBaTb npeaci/iaTejno cboU 
Bonpoc-b. Ho npeflciaaTejib, no npocbdi 3amnTHHKa, MOJKerb corJiacHTbca na 
Aonpocb nepeši Hero, Kor.ua aro noneMy-jinSo oKa3aaocb 6bi HyiKHbiM'b (ynop- 
Hoe, HenonTHTejibHoe OTHonieHie CBHjrfaTejifl hjih SKcnepTa ki 3amnTHHKy). 06- 
BHHaeMOMy 3aniHTHHK'b npejuiaraerb Bonpocbi HenocpeacTBeHHO, ecjin Ha to ecTb 
coraacie npejtctjiaTeM, mane stoti Aonpocb jrfcjiaeTCH nepeši nocjiijiHflro. 
npeflctAaTeJib BnpaBi ycrpaHHTb Bonpocbi 3amHTHHKa, ko/jb cKopo naUjien 
hxt> Heno4XojiflmHMH hjih He oraocfliHHMHCfl Kb fltjiy (CpBH. TepM. Strafprozess- 
ordnung, § 240: ungeeignete, oder nicht zur Šache gehorige Fragen). Ho, no 
cnpaBeoHBOMy saMtnaHiio Bayer, op. cit. S. 91, ciofla He nonxoAflTi Bonpocu, 
KOTopbie Moryrb noKa3aTbca tojibko HecymecTBeHHbiMH: o cymecTBeHHocTH h 
HecymecTBeHHoera Bonpoca HeB03M0»H0 cyanTb 3apaHie hh npeacijiaTejiio, hh 
caMOMy cyjiy.

2) Yct. Yr. Cynonp., ct. 166, pini. Yr. Kace. 4en. 1872 r. M 400, 
1871 r. N° 1450, 1870 r. M 1391.

3) Pini. Yr. Kace. flen. 1872 r. Ns 1084.
4) npHBeAeHHoe pimeHie 1872 r. Na 400.

3amHTHHK'b ynacTByerb B’b aKTazii, conpoBOHqiaiontHX’b 
cyaedHoe czrbacTBie, h bo bc^t npeHijncb, t. e. no npeaMeTy 
onpeA^eHin bhhm, HaKa3aHifl h np. B’b MHpoBbix,b cyne6Hbix'b 
ycTaHOBJieHiHX’b 3amnTHHKy, corjiacHO npsiMOMy TeKCTy 3aK0Ha, 
Moacerb dbiTb npeaocTaBJieHo npanaa^eacaniee oČBHHneMOMy npa- 
bo noc.TfeAHHro cjiOBa Kaicb no cyiųecTBy abJia, tskij h no naiK- 
AOMy cnopHOMy Bonpocy, ec<nn stumta npaBOMi? He Hcejrajrb boc- 
nojib3OBaTbC5i caM-b oČBHHJieMbifi1 2). no npaKTHKb CeHaTa, totb 
xce nopsiAOK'b npnMbHHeTCH h B’b o6niHX’b cy,n;e6Hbix’b ycraHOB- 
jieHiHxi>, B’b BHAy npHHiĮHna, hto „noAcyAHMbift h 3aniHT- 
HHK'b npHSHaiOTCH KaKl> CTOpOHbl Ha CyA’b TOiKAeCTBeHHbIMH“ 3). 
Xoth CeHarb yKa3biBaerb4), tto oČBHHneMbiH Moacerb Bocno^ib- 
3OBaTbCH stumt. npaBOMi*  nepeši „noB'bpeHHaro, ynojiHOMO’ieH- 
Haro Hmt* Ha 3aniHTy ero afejia“, ho sto othochtch h kt> 3a- 
niHTHHKy no Ha3HaneHiio. npaBO noczrbAHHro cJiOBa, npeaocTaB- 
jTCHie KOTOparo AMKTyeTca ct> oahoh ctopohh ocodofi cyaefi-
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ČKoii oCTdpo^cHocTbio, a ei, Apyrofi—odin.MM'b TpeČČBaHieMb tf3’- 
B'bcTHofi CHHcxoAHTezibHOCTH Kb oČBHHaeMOMy, favor defensionis 
(„He cirfcniH KapaTb, a cirkam MHJiOBaTb“), npH otk33^ orb He- 
ro co CTOpOHbi oČBHHHeMaro, Moacerb h Aaace aoajkho čbiTb 
HCnO<ZIb3OBaHO BCHKHMb 3aiIĮHTHHK0Mb ’).

3amHTHHKb 06fl3aHb BecTH nopyaeHHoe CMy yroAOBHoe 
A'bJio ao KOHiĮa, pasB-fe 6bi HHoe BbiTeKajio H3b nojiHOMoaiH. 
H3ČpaHie 3anmTHHKa jmnib Ha oaho HHAMBHAyajibHoe AkftcTBie 
Bb npoaecc'k Bnojnrb bo3mohcho 1 2). HanpoTHBb, Ha3HaqeHie 3a- 
mHTHHKa TOJIbKO Ha KOHKpeTHblH npOIĮCCCyaJIbHblli aKTb e AB a 
jik AonycTHMO, no KpaimeH M'bp'k y Hacb.

1) AeįjeHaeHTb ynpaBoMoueHB B3JiTb nocjiKmiee cjiobo bm^cto oGbhhjp 
CMaro TaKxe no TepM. Strafprocessordn., § 258 Abs. 2 u,3 n no d’paHH. Code d’instr, 
crim. nocji'bjiHee cjiobo ecTb cnocodi 3amHTbi n bxoahtb bb ea coctbbb, IJojicy- 
fiHMbift hjih ero 3anjHTHHKB HMieTB nocjiiAHee cjiobo bcakiA pa3B („khkb axo“). 
XapaKTepHO, hto bb AHrjiin uocJitAHee cjiobo npnHanJieiKHTB He 3amnTHHKy, a 
oČBHHHTejno. TaKoft nopflAOKB oTpamerb crapbie npHHiiHnbi fiopbdbi cb npecryn- 
HocTbio bb AHrjiiH. 3amHTHHKB bb AHrjiin nacTo 0TKa3biBaeTCH coBepmeHHO 
otb cJioBa h npeACTaBJieHiH noKa3aTejiE>CTBB, hmchho, htoSh He naTb o6bhhh- 
TeJlIO B03M0JKH0CTH HCnOJlb3OBaTb BO BpeflB OČBHHfleMOMy CBOe nOCJlbjIHee CJIO­
BO (Bb IIIoTJiaHAiH nocjiiflHee cjiobo naeTCfl 3 a murk). FIo noBoay aHrjiificKaro 
nopanKa HeBOJibHo bb rojioBy npnxoflHTB caiJiaHHafl ohhhmb crapbiMB pyccKHMB 
MUHUCTpOMB lOCTHIliH KOMHieCKafl nonblTKa pa3BHCHHTb CJIOBa 3aK0H0AaTeJIS 
, mhjioctb h npaB.ua na uapcTByioTB bb cy«axB“ bb tomb CMHCjrfe, hto cynB 
AOJMCeHB dbITb „ MHJIOCTHBB * KB npOKypOpy, HecymeMy TSMCKOe SpeMfl OfiBHHe* 
Hifl npecTynHHKOBB h np.

2) Cp. pini. repai. Reichsgeričht, —Schott, op. cit., S. 54.

8) PinieHiH RG, npHBeaeHHbiH Graf zu Dohna, op. člt., S 68.

ECJIH 3amMTHHKb OTKa3aJICH OTb HCnOJineHIH CBOHXb o6h- 
3aHH0CTeft, jm6o ycTpaHeHb čbiJib cyAOMb, ah6o, Boočme, A^fl 
Hero OKa3a/iocb neB03M0HCHbiMb 3anmmaTb, to KaKOBH nocjrfeA' 
ctbih Bcero 9Toro a-hh xoAa npoaecca h įųisi noAoaceHiH o6bh- 
HaeMaro? IlpHHimniajibHO, Bb BHA’k ncxoAa H3b 3aTpyAHeHifi, 
BO3HHKaiomHXb OTb TaKHXb cnynaHHOCTeii, cjrbAOBajio 6m 3acb- 
AaHie npepBaTb, ajih npiHCKaHm oČBHHHeMMMb Apyroro 3anmT- 
HHK3. TaKb, npH6AH3HTeAbHO, odCTOHTb A'kflo Bb repMaHCKoii 
cyAeČHOH npaKTHK'b3). Ho as^bi 9to He CA^-najiocb opyAieMb 
3JIOynOTpe6AeHifl CO CTOpOHH OČBHHHeMbIKb Bb HXb CTpeMJieHiH 
3aTHrHB3Tb npoaeccb nyreMb OTcponeKb 3acbAaHifi, npaBHjibHO, 
Bb KOHirfc KOHiĮOBb, npeAoeraBHTb ų'fejiHKOMb ycMOTp'kHiio cyAa 
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fiaxo>KAeHie cnocoča orpaacAeHiH hxt» npaB-b bt> AaHHOMi> otUO- 
ineHiH. B'bTaKOM'b CMbic/rh, noBMAHMOMy, p'huiaeTCH Bonpocį, no 
A'feficTByiomeMy HanieMy npaBy, xoth 3aKom> npsiMbDCb yKa3aHifi 
no BTOMy npeAMeTy He coAepHCHTb.

OČBHHHeMbifi, CBOčoAHbift bt> npaB^ ycTpaHeHiH CBoero 3a- 
muTHHKa, He MOHcerb BnocjrbACTBiH CAfcjiaTb 06'beKTOM’b aca- 
jio6bi CBoefi HeyAOBOJibCTBie Ha cpoero 3amHTHHKa no noBopy 
HeyAanHoii ero 3amHTH, „Taicb Kaicb“,—no pas'bsicHeHiio CeHa- 
Ta,—„OTb caiuoro noAcyAHMaro saBHcfcjio AonojiHHTb cboio 3a- 
njHTy, bt> nearb ohi> HaxoAHTb esi HeyAOBjieTBopnTejibHon, h 
TaK*b  KaKi*  Boočme ycepaie 3amHTHHKa Kb BB'bpeHHOMy eMy jvbjiy 
ecTb ero HpaBCTBeHHaa o6si3aHHOCTb, KOTOpaa He MOMcerb čbiTb 
H3M-fepeHa h onpeA'feJieHa“ ’). Cor/iacie oČBHHHeMaro npn 3amH- 
rfe no H36paHiio h KOMneTeHTHOCTb opraHa, Ha3Hanaromaro 3a- 
tlŲiTHHKa, npH 3aiIĮHTb nO Ha3HaneHilO, CJiyiKaTb eAHHCTBCHHblMH 
rapaHTiHMH HajviejKamaro HcnojmeHin 3amHTHHK0MT> CBOHX’b 
o6fl3aHHOCTeii.

J) Ptin. Yr. Kace. Hen. CeHaTa 1870 r. 135.

2) Tasoft oTKasi, ott> 3amnTbi, npnHHTOft no coraameHiio, Bcema bo3mo- 
jKem>, no coofipaHceHiio , aHaaorin ci> coraanieHleM'b aoB'hpnTejiH ci> noBtpeH- 
HbiMi no rpaBCHaHCKHM'b jrfejiaM'b, KaKOBoe corjiaineHie MoateTt 6biTb OTMimeHo 
KaJKUOii H3"b CTOpOHTb BO BCHKOe BpeMfl“ (ctt. 251 M 252 ycT. Tp. Cva.)., P'fem. 
Cn6. Cob. npne. noB. 1909/10 - 308, Mock. 1909/10—47, MapKOBi, npaBHJia 
aflBOKaTCKoft npo4)eccin, cTp. 252.

8) § 379.

OČBHHSieMblii BnpaB^ BM’bniHBaTbCH BĮ, A’feflCTBIH CBoero 
3aHĮHTHHKa, npOTHBHTbCH HMTb, eCJlM H3X0AHTb HyJKHbIM’b. Ho 
Taicb KaKij 3amHTHHKi» He o6n3aH’b cjrbno cjrhAOBaTb yKa3aHi- 
hmij noA3amHTHaro, to Jierico Moacerb co3AaTbca KOHtJjjniKTb 
MejKjiy hhmh no noBOAy H36paHia M'fepbi 3aiiĮHTbi. Ecjih stotb 
KOH(į)JIHKTb He paSp-blDaCTCH OTKaSOM-b OTb 3aiII,HTbI CO CTOpOHbl 
3anĮiiTHHKa *)  hjih ycTpaHeHieM*b  ero cocTopoHbi noA3amHTHaro, 
TO KaKyiO pa3BH3Ky HaXOAHTb STOTI, KOH(į)JIHKTb no 3aKOHy? repM. 
ycTaBi, Yr. CyAonp. 8) pa3p,hniHji'b stotb Bonpoc-b, bb 06- 
meM-b, Taicb, hto 3amnTHHKT> He BopaB-fc npeAnpHHHMaTb nponec- 
cyajibHoe A-bScrBie (Rechtsmittel) nporaBB npnMO BbipaaceHHofi 
bojih noA3aiiĮHTHaro, xoth, npaB^a, TeopeTHnecKaa ocHOBaTeJib- 
HOCTb STOTO OCnapHBaeTCH MHOTHMH lOpHCTaMH, HaCTBHBaiOIUHMH 
Ha caMOCTOHTeJibHOCTH 3aiiĮHTbi. Haim, ycTaBB yr. Cyaonp. 
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moahhtb no 3T0My noBOAy, n no/iOMceHie Ha npaKTHK’b nacTO 
co3jiaeTCR AOBOjibHO 3aTpyAHHTejibHoe. OneBHAHO, hto h y Hacb 
eAHHCTBeHHbiM'b ncxoAOMTb HBJBieTCH ycBoeHie tohkh sparnu rep- 
MaHCKaro 3aKOHa, Kaicb BbrreicaiomeH cymHoera noHHTia 
npeACTaBHTenbCTBa, ApyrHMH caobbmh, h y Haci> 3aiHHTHHK'b bt> 
coctohhih npejĮnpuHHMaTb npoųeccyajibHbisi A^ficTBia AHinb 
nocTOJibKy, nocKOJibKy Ha sto H'ferb npaMoro 3anpeTa co cto- 
pOHbi noA3anĮHTHaro. Boo6me, npH cOMH'bHiH, 3amHTHHK"b, 
Kaicb MaHAaTapifi, Bcer^a ycTynaerb noA3amHTHOMy, Kaicb MaH- 
ASHTy. 3amHTHHKrb HM'berb cboio boaio AHinb bti OTHOineHiH to­
to, npHHHTb HAH He npHHHTb Ha CeČH 3aiIĮHTy, KJLR CyAeČHbDTb 
Hce A'fencTBiii onpeA'bAsnoniHMH abahctch TOAbKO boah h p'bine- 
H1H nO,H3amHTHarO X). JlHUIb BT*  CSMHA’b HCKAIOtJHTeAbHbIX'b CJiy- 
ąasix'b BO3paxceHie noA3aniHTHaro nporaB^b npeAnpHHHMaeMaro 
3aiIĮHTHHK0M’b aKTa MOJKeTb OKS3STbCH HppeACBaHTHHM'b K)pHAH- 
necKH, HanpHM'fcp'b: kotas bo BpeMH cyneČHaro CA'bACTBin Ha- 
3HaneH’b HOBHH 3amHTHHK*b  H OHT> 3aHBHA'b npocbčy OČIj otao- 
xceHiH A'fe-na jum npHTOTOBAeHin, o6bhhh6mhh He bt> coctohhih 
dynerb BO3paacaTb1 2). Bi> stomt,, OAHaKO, HaAneHarrb ycMOTp'feTb 
He KaKoe-AHČo KopeHHoe oTCTynAeHie otb npHHimna MaHAaTa, a 
AHinb HeH36'bxcHOCTb orpaiKAeHiH npaB*  caMoro 3aniHTHHKa, 
KOTOpbIH, He HM'feH B03M02KHOCTH OTK33aTbCH OTT> npHHHTiH 3a- 
IHHTbl, BblHyHCAeH'b 6bIA'b 6bl BeCTH ee HenOATOTOBJieHHblM'b, 
hto poHHJio 6bi ero aoctohhctbo h BpeAHO OTpa3HJiocb 6h Ha 
xo,zvfe npouecca. KpoM^ toto Ha 3anaA^ npn TaKT> Ha3biBaeMOM,b 
nepeKpecTHOM’b Aonpoch—Kreuzverhor,—kotas cyA't, no aceAa- 
Hiio CTopoHTj, EnpaB-fe npeASBaTb HXTb HHHųiaraB'b Aonpoeb cbh- 
A^Teflefi h aKcnepTOB'b, 3anBAeHie o6i> 3tomi> h caMoe ynacrie 
bt> nepeKpecTHOM’b Aonpoct npHHaA-neHCHTb TOAbKO 3amHTHHKy, 
6e3,b BCHKaro BM^inaTeAbCTBa noA3amHTHaro3). Bt> HaineMii npa- 
Bb (He 3HaiomeM'b HHCTHTyTa Kreuzverhor), KpoMb npHBeAeHHaro 
cjiynsH BCTyn/ieHin HOBaro Ha3HaqeHHaro 3am,HTHHKa, HeAb3H 
ce6b npeACTaBHTb nonra hh oahOto Apyroro CAynaa, kotas bom 
ah 3aiųHTHHKa bt> oraoineHin npoiteccyaAbHbix’b A'bncTBiii čbiAa 

1) Ruth, op. cit., S. 104, 106.

2) Ruth, ib.

3) Cp. TepM. Strafprozessordnung, § 239, Schott, op. cit, S. 21, Ruth, 
op. cit., S. 104.
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6h MCKJUO^HTejibHofi h AOMHHHpOBajia 6li Ha/Ųb BOJieii noA3a- 
muraaro ’).

Ha 3amHTHMK'h h ero OTB'bTCTBeHHOCTH jieacarb Bet 
cTBifl h 3aflB7ieHifl npaBOBoro xapaKTepa. Kb ero ace o6a3aH- 
HOCTH ČTHOCHTCfl, MeiKAy npOMHMb, BO36yHCAeHie XOAaTaŽCTBa 
061*  ocBMA'bTejibCTBOBaHiH yMCTBeHHHX,b cnoco6HOCTeii noA3a- 
niHTHaro, npn neiab 3A^Cb He Moacerb 6biTb, kohchho, pianu o 
KaKOM,b-AH6o corjiacoBaHiH cb BOJieH nocjrhAHjiro 1 2 * * *).

1) TaMi>, rjrfe cymecTByrorb Heo6xoAHMbifl 3auiHTbi npoTHB’b bojih noA3a- 
mnTHaro, pa3Horaacin Meamy hhmt. h 3aninTHHKOMi> oTHOcirreJibHO cnocoSoBi. 
BefleHia jrfejia bt. coctohhih co3AaTb 6e3BbixoAHyio KoajiH3iio. Bt. repMaHiu co- 
rjiacHo AOKTpHH'b h pa3T>HCHeHiflM,b Reichsgericht’a paapimeHie noaoČHoft koji- 
■jiH3iH npHHaflJie>KHT'b cyay, pa36npaiomeMy fltao; Tanace h bt. ABCTpin, M. Fryd- 
Mann, op. cit., S. 84 h bt. apynccb M'i>cTaxi>. Omanu bt. bhay stoto Graf zu 
Dohna, Das Strafprozessrecht 1925, S. 70. h yTBepjKAaerb, dass die Verteidi- 
digang offentlichen Interessen dient. Ha 3anaA"fe Teopia a^amtt. MHorjia npaBO- 
MOaia 3amHTbi Ha rpynnbi, hmchho, Ha npunajuiOKamia: 1) TOAbKO 3amnTHHKy,
2) TOAbKO noA3amHTHOMy, 3) ofioHMi. coBOKynHo. y Haci. sto pasakėme ne
HMierb hh TeopeTHnecKaro, hh npaKTHaecKaro 3HaaeHia.

2) Cp. § 81 TepM. Strafprozessordnung, Bayer, op. cit., S. 51.

8) Wer im Recht ist, nlcht allzu hdfflich sein dari (Goethe).

O6BHHHeMHfi BirpaBt O2KHA3Tb, HTO 3aiIJHTHHKb OrpaAHTb 
ero 3aKOHHbie HHTepecn, Aaace ecjm 6h sto HM'hjio TOJibKO 
KOCBeHHoe OTHOineHie kt» npeAMeiy 3aiijHTH. I1oao6ho TOMy, 
KaK*b  spanb, npH3BaHHHŽ kt> 6ojibHOMy, He Moacerb HrHopnpo- 
BaTb o6maro coctohhih 3A0p0BbH naųieHTa, nOAb rbM'b npeA- 
AOrOM’b, HTO Offb JienHTb TOAbKO A3HHyi0 6ojrfe3Hb, 3aiIĮHTHHKb 
He BnpaBi yKJioHHTbCH orb noMonin cBoefi npn bcbromi, Hapy- 
ineHiH npaBb jihhhocth CBoero AOB’hpHTejiH Bb cbh3h cb o6bh- 
HeHieM’b hah no noBOAy TaKOBoro. Ecjih Ka^KAbiH noB'fepeHHbifi 
no HaineMy 3aKony o6si3aHb ycTpaHHTb orb CBoero AOB'bpnTejiH 
BpeA*b,  noTepn h ymep6H npn HcnojmeHiH nopyneHin, to oxpa- 
Ha cbo6oah jihhhocth o6BHH5ieMaro Ha cyA'fe h OTnacTH BHi> 
cyAa—nepB’bfiinaa h AOCTOHH'bfiinaH o6a3aHHOCTb saiųnraHRa, 
KOTOpyio 0H*b  AOAHceHb BbinoAHHTb co Bcež sHeprieii8). Bb 
3T0H Hte o6jiaCTH OTHOineHiH, 06'beAMHSn0IIIHX'b 3aiIIHTHHKa Cb 
ero KJiieHTOM'b, KopeHHTCH o6a3aHHOCTb 3aniHTHHKa co6jnoAaTb 
BBtpeHHyio eMy hjih Boo6me Ao6HTyio hmt> bt> A'feJi't TafiHy 
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oČBHfifleMaro ’), HM'feiomyK) OTHomeHie ki> Afe-ziy h 3amirrb. 3to 
OA«a H3i> Ba>KH'hiininx,b o6si3aHHOCTefi 3amnTHHKa. Bes*  Hea He- 
06X0AHMafl HHTHMH3H CBH3b MOKAy 3aiIĮHTHHK0M'b H nOA33niHT- 
HbiM'L 6biJia 6bi HapyineHa, oČBHHsieMbiii ne btj coctohhih 6hun> 
6h BHĄ'feTb bte» nepBoarb CBoero coB^THHKa h u'fejiHTejifl h Bnojnrfc 
OTAaBaTbCfl eMy bij AOB'bpiH. HeaapoM'b 3aiiĮHTHHKa HapoAHan 
M0AB3 OTOJKAeCTBJBieT’b Cb HCnOB'feAHHKOM’b; HeAapOM'b nepBbIMH 
cnoBaMH, cb KOTopHMH očpamaeTCH KjiieHTb K'b a^BOKaTy, 3By- 
qarb oČHKHOBeHHo Taicb: „nepeA'b BaMH, Kaicb Ha Ayxy, bcc 
AOJDKHO ČbITb OTKpHTO“ 2).

1) Cp. Amtlicher Entwurf eines Aligemeinen Deutschen Strafgesetzbuches 
nebst Begriindung, 2. T., S. 149.

2) Ci> tomkh 3p±Hia o6meqejiOBi>qecKoii sthkh xpaHeHie yy>Kofi TaftHbi— 
flOJifb aocToftHaro ųenoB^Ka, boni viri. Ilo a<įopH3My La Brujėre, MyacqHHa xpa- 
hhtt> Kptnne ayaryio Taftuy, qbMi> cboio—iKeHmHHa nocTynaeTt KaKt pa3i> Ha- 
o6opoTi> (Charaktery czyli obyczaje tego wieku, nojibCKifi nepeBOin. Potocki, 
1911, str. 67). Ho juiji HbKOTopbixi> KaTeropifi jihh,t>, kt> KOTOpbiMt othochtch 
ayxoBHbie ncnoBtjmnKH h 3amHTHHKn, codaroaeHie qya<ofi TaftHbi—cyrySbifi aojirb, 
OCHOBaHHblii Ha COUiaabHOft MOpaJIH H B03B0flHMbjfi npn H3B‘fcCTHbIX’b yCJIOBlIDCb 
Ha deneHb nySjiHHHO-npaBOBoft očsi3anH0CTH. Bi> OTHomeHiH nyxoBHaro Hcno- 
BhflHHKa, Hanp., TpefioBaTb oraameHia Ha cyni BBtpeHHoft eMy TaiiHbi 3Haqnao 
6bi, roBopa cjiob3mh A. Kohh, „npH3HaTb nojiHoe 6e3cnjiie npaBOcyuia BbiscHHTb 
HCTHHy bt> A'feJi'b KaKHMH-anfio HHbiMH nyTAMH, KpoMh pacKpbiTia nepea'b jnonbMH 
Toro, hto KOTOJit SbiJio coKpoBeHHO ana BC'bx-b, KpoM'b Borą“ (3a nocjrfejiHie 
roflbi, 1896, CTp. 80). npn6jiH3HTejibHO to are mojkho cKa33Ti? h o 3aiu,HTHHK'b, 
mutatis mutandis.

3) Ct. 403 Y h p. Cyu. Yct.

B*b  geMi, cymHocTb stok o6si3aHHOCTH? no HanieMy 3aKO- 
Hy 3aniHTHHK,b (npMCJDKHbiH noB'fepeHHbift) hc AOJDKeH'b orjia- 
maTb TaiiH'b CBoero AOB'bpHTejifl, He TOJibKO bo BpeMH npoH3- 
BOACTBa ero jį^jia, ho h bij cjiyHa'b ycrpaHeHia OT*b  OHaro h Aa- 
nce nocjrb oKOHnaHin A'fejia 8). 3aK0H*b  3T0Tb, npH ero C03ASHiH 
BbiSBajrb čojibniie cnopbi no npHHųHniaJibHbiM’b npH^HHaM'b, 
bi> BHAy rbx'b TpynHocrefi, cb kotopmmh CBH33HO npHM^HeHie 
H3AOxceHHaro bt» hcmij npHHiŲina Ha npaKTnicb. Bbio rojioca, 
He HameAuiie, EnponeRTb, onpeAfejieHHaro OTpaaceHiH bij 3aKOHO- 
AaTejibHbnrb MaTepia<nax'b, 3a odjiOHceHie HapynieHia stoto 3a- 
KOHa iirrpaįjOM’b, ho Taicb, htočh HapynieHie He hochao yro- 
jioBHO-HaKa3yeMaro xapaKTepa h Boo6me He HM’fejio HHKaKHXi> 
ApyrHxi> nocjrhACTBiH, KpOM'h nrrpatjia. npeAnoAOHceHie o iirrpa-
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(Jrb npnHHTO, OAHaKO, hc 6e>ijio. Bb Yct. Ytoji. CyAonp. BBe- 
AeHbi HčpMM, He AonycKaiomisi Kb CBHA'feTejibCTBy noB'bpeHHhixb 
HJIH 3aniHTHHKOB'b OČBHHHeMaTO B'b OTHOnieHlH Kb npH3HaHlK), 
CA'fejiaHHOMy HMb AOB’fepHTeJIHMH IVCb !). KpOM-fe TOrO B'b CTa- 
poMb yjiOHceHiH o HaKa3aHiaxb coAepncajiacb CTaTbsi o TOM'b, 
hto HaKa3aHiHM'b, onpeA'fcjMeMbiM'b 3a KJieBeTy, noABepraeTcn n 
TOTb, KTO Cb HaM'fepeHieM'b OCKOpČHTb neCTb KaKOTO-JIHČO JIHIia 
hjih noBpeAHTb OHOMy, pacnpocrpaHHTb TaKoe CB'bA'hHie, KOTOpoe 
6bi7io eMy coočmeHO no 3BaHiio ero hah no oco6o& Kb HeMy 
.ĘOB'hpeHHOCTH, cb 06'bmaHieMb coxpaHHTb ero B’b Tanirk Bno- 
cn'bACTBiH* 2). HaKOHeiĮ’b, Ytoti. Y/ioac. 1903 r. o6jk»khjio ape- 
CTOMb n-zm achokhoh neHeii oČH3aHHaro no CBoeMy 3BaHiio 
xpaHHTb B'b TaiiH'fe AOB'fepeHHoe eMy CB'feA'feHie, BHHOBHaro B’b 
yMbiin/ieHHOM'b oniaineHiu OHaro AOcrofiHbixb yBaMcema

1) Ctt. 93, 704
2) 137 ct. ycTaBa o HaKa3aHiiix'B.

8) Ct. 541.
4) Cm. O6t»hch. kt> npoeicry YroJi. Yjiomc., t. VI, 1895 r., CTp. 831.

®) npHBeaeHHafl 403 ct.

npMHHH'b, ecAH npH TOMb onziaineHHoe CB'bA'bHie motjio npnnii- 
HHTb HMymeCTBeHHblH ymep6b HJIH OnO3OpHTb JIHIIO, Kb Koe- 
My OHO OTHOCHTCfl 3). Kb KaTerOplH npe,HyCMOTp'bHHbIX’b B'b 
3T0H CTaTb’fe JIKIĮb nOflXOAHTb H 3aUĮHTHHKH 4).

1431, coočpaaceHifl A'kncTByK)innxb y Hacb 3aKOHOBb 06- 
HapyHCHBaeTCH npencAe Bcero, hto HaKasyeMbiMb HBjmeTCH orjia- 
nieHie TOAbKO TaKHXb CB'bA'bHifi, KOTOpHH MOryrb 6bITb OCKOp- 
ČHTeJIbHblMH HJIH MaTepiaJIbHO-BpeAOHOCHblMH. 3T0, HeCOMH'bHHO, 
HanpacHoe coKpameHie A'kncTBifl npHHiiHna, h6o MOryrb čbiTb CB-fc- 
A'feHin, or-naineHie KOTOpHXb, He npn^HHHH HMymecTBeHHbixb 
yČMTKOB’b h He 3aKjnonaH B'b ceč'b sjieMeHTa ocKopd/ieHin, Ha- 
HOCHT'b B'b to xce BpeMH čojibnioH ymep6b jih^hocth. YnpOKAe- 
Hie CyA- VCT.5) cb CBoefi ctopohw, 3raxb orpaHHHeHiH He 
co3Aaerb, noneMy He3aK0HHbiMb čyjierb BcsncOe orjiaineHie 3a- 
mHTHHKOM'b BB'fcpeHHOft eMy T3HHbI, eCJIH TOJIbKO OHO MOJKeTb 
npHHHHHTb BpeAb, He3aBHCHMO OTb CBOHCTBa T8KOBOTO H X0TH 6bl 
oho He čbijio yro<ziOBHO-HaKa3yeMbiMb AfesmieMb.

Jlaji'fee, orAaineme npaBOM^pHO Bb 'rfcxb cjiyijaflxb, kotas 
oho cA'fe.naHč) xpaHHTejieMb TafiHbi no AocTofiHbiMb yBaiKeHiH 
npHHHHaMb.
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Bb nacTHocTM, rjih 3amnTHHKa, ocBodoHŲieHHaro 3aK0H0M*b  
OTb o6H3aHHOCTH JĘaBaTb CBHJVbTeJIbCKiil nOKa3aHifl, AOČpOBOJIb- 
Haa Aana HMb noKa3aHifi čyaerb He TOJibKO nocrynKOMb 6e3- 
HpaBCTBeHHbiM’b, Kaicb no-naraerb (JjpaHiĮy3CKaH npaKTHKa, ho 
h npHMbiM'b HapynieHieM’b B03<zi02KeHHHX'b Ha Hero o6fl3aH- 
HOCTefi ’).

*) OfitacH. kt> np. Yr. Yji., ib., CTp. 832.

*) yr. yji., ctt. 162, 163.
3) § 300 TepM. yr. yji. Cm. Taęace npoeKTb TepM. yr. y ji. 1925, § 293.

4) § 139.
5) Cm. Gčbel’a Kommcht. kt» Strafgesetzbuch, 1922, CTp. 339, Finger, Die 

Kunst dės Rechtsawalts, 1912, § 226. Bt tomt> a<e CMuorfe Amtlicher Entwnrt 
eines Allgemeinen Deutschen Strafgesetzbuchs nebst Begriindnng, 1925, T. I, 
§ 293, T. 2, S. 148 u 149.

Hto KacaeTcn „AOCTOHHbixb yBancemn npHHHH'b" (BMpaHce- 
Hie 3aHMCTB0BaH0 H3*b  BeHrepcKaro y r. KoaeKca), AHcneHcnpy- 
K)mHXb OTb COČJHOAeHijI TafiHbl, TO Kb HHMb OTHOCHTCH HOp- 
Ma/ibHo cjiynaH, Kor.ua no caMOMy 3aK0Hy TpečyeTcn jvfejiaTb 
AOHeceHie, ApyrHMH aioBaMH, Kor.ua HeAOHeceHie cocTaB/iHeTb 
Boočme ajih BCHKaro, He HCK/nonan 3HanHTb h 3aniHTHHKa, yro- 
jiOBHoe HapyineHie, hmchho HeAOHeceHie o roTOBHmeMCH TJDKKOMb 
npecTynjieHiH h np.2). npH HajiHHHOCTH 3THXb ycaoBiii or-nameme 
ne npeACTaBJiHerb codoio HHKaKOH HenpaBAbi, hh yroJioBHon, hh 
rpaiKnaHCKofi, hh jĮHcnnnjiHHapHOH. TaKb BbicK33biBaeTCH h rep- 
MaHCKaa npaKTHKa Bb noHHMaHin KacaioniHxcH stoto npenMeTa 
repMaHCKHXb HOpMb. Bb TepMaHiH, Mėnesy nponHMb, 3amHTHHKH 
nojiBepraiOTCH HaKa3aHiio wenn šie ynbefugt Privatgeheimnisse 
offenbaren, die ihnen kraft ihnes Standes anveriraut sind3). Cjio- 
bo unbefugt OTOJKaecTBJineTCH cb rechtswirdig, npH neivib hckjho- 
naeTca BCsiKan bhhobhoctb h HjenpaBOMbpHOCTb npH AOHeceHin o 
npecTynjieHi5ix'b, o KOTopbixb ynoMHHaeTCH Bb Str. GB.4). noczrbA- 
hih xce TpaKTyerb o KapaHin toto, kto, hm^h cBbjĮbHiH von dem 
Vorhaben eines Hochverrates, Landesverrates, Mūnzenverbrechens, 
Mordes, Raubes, Menschenraubes oder eines gemeingefabrliches 
Verbrechens, He cA'bjia.zrb o TOMb Ha/vreacamaro 3aHBJieHiH5).

jn.OnyCTHM’b, HTO KJlieHTb COOdnįHJI'b CBOeMy 33mHTHHKy o 
CBoeMCb HaMbpeHiH yČHTb oČBHHHTejisi hjih cBHA'bTejieft Bb cjiy- 
qab ocyacAeHiH ero: 3aiiĮHTHHKb o6a3biBaeTCH coodiiĮHTb 06b
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aTOM-b1). KoHenHo, ecjiH 3a«BjieHie oSBHHaeMaro cepbe3HO h 
onacHOCTb peajibHa. To, hto 3amnTHHK’b Aaace B'b riOAOČHbDCb 
cnynasncb npHHyjKAaeTcsi 3aKOHOM*b  kt> BMAa<rb CTaBinefi eMy 
H3BiiCTHoii TafiHbi oČBHHHeMaro, co3,naeT'b AJIH nepBaro KpafiHe 
TsuKeaoe nojioiKeHie, BH3HBaeT*b  KOJuiH3iK) MOK/iy ero coB-fecTbio 
H AOJirOM’b. Ho SaKOHT) He yMOJIHM'b B'b OTCTaHBaHlH CBOerO HH" 
Tepeca h HHKaKHX'b hs^htih hh ajih Koro He co3Aaerb. 3amHT- 
HHK’b, He acejiaiomifi BbinojiHHTb TpečoBaHie 3aKOHa, AOJDKeH’b 
čynerb B3HTb Ha ce6n OTB'bTCTBeHHOCTb, noABeprHyrbCH cy#y h 
HaKa3aHiio 2). OHb CBo6o,o;eH'b orb AOHeceHia TOjibKO npn oįl- 
HOMTj yCJIOBiH, HMCHHO, eCJIH HM^IOTCfl Cepbe3HbIH H OČ'beKTHB- 
HblH OCHOBaHiH, HTO O TOTOBSHIĮeMCH npeCTynJieHiH BJiaCTHM’b H 
6e3Tb Hero CTaHerb H3B’fecTHbiM'b: oų'bHKa 9Toro očcTOHTejibCTBa, 
B’b cjiyna’b cnopa, npHHajĮJie>KHT'b cyny. Xoth TaKOH BHBOjŲb mo- 
acerb HM^Tb h očmifi xapaKTep'b B'b CMbicjrb npHM'feHHMoera 
ero h kt> očbiKHOBeHHOMy nacTHOMy JiHiiy, ho no oTHonieHiio 
K’b 3aiiĮHTHHKy ycTpaHeHie penpecciH npn yKasaHHOMTb ycjiOBiH 
eme 6ojrfee yMiscTHO.

!) Finger, ib.
2) EMy npnneTCfl cnmaTb cefin acepTBOii Toro, hto—no Bbipa^eniro 

3. OnceniKO—„SbiBaioTb Tania nojioineHia, noTopya aaMbiKaiOTi, ycTa.“

3) npHHHTblft repMaHCKOft flOnTpHHOft H RG KpHTepift „BblCinHK'b HHTepe- 
cobt»“, AHKTyromnxi> odsaaHHocTb OTKpbiTia TaftHbi, Korjia oho zur Wahrnemnng 
berechtigter privaten oder offentlichen lnteressen erforderlich war und dabei 
die sich gegeniiberstehenden interessen pflichtmassig beriicksichtigt worden 
wird, h npH3HaHHbifi BnojiHt yaoBJieTBopuTeJibHbiM'b B'b ofiaacTH BpanedHofi Tatabi 
(,das arztliche Beratsgeheimniss und Schweigepflict“, cm. Ebermayer, Arzt und 
Patient in der Rechtssprechung, 1925, S. 58 ff.), caamnoM'b inapom, h Maso npa- 
rofleH'b, hto KacaęTCH yrojiOBHbiX'b aamaTHBKOB'b,

npHHHHH“, OCBOČOJKAaiOmifl 3aiHHTHHK3 
CKa3ąHHbiM'b ojįHaKO He HcnepnbiBaiOTCH. 
OTKpbITb TaHHy, KOf^a HajIHHO HM’felOTCH

„yBaJKHTeJIbHblfl 
orb xpaHeHia TaHHbi, 
3aiHHTHHK'b AOJDKeH'b 
MOMeHTbl BblCUieH HenpeflOJIHMOH CHJIbl, Heo6bIKHOBeHHbI5I OČCTO 
HTejibCTBa, npeBMinaiomiH očbiHHbie nejioB'bHecKie OHCHAaHin h 
pa3cneTbi, Kor.ua p'bnb įima 6bi o npeaynpeiKAeHiH, HanpHM., 06- 
iųaro 6'fcACTBiH, onacHOCTb rpo3HJia 6h BceMy KOjuieKTHBy 
(rocynapcTBy, odiųecTBy) hjih qacTH ero. 3A"fecb oirbHKy npaBHJib- 
HOCTH A'feHCTBlH 3aiHHTHHKa MOJKeTb ĄaTb TOJIbKO COBOKynHOCTb 
HHAHBHAyaJibHHX'b očcTOHTejibCTB'b Ka3yca3).
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HaKOHeiĮT>, cayqaii Heo6si3aTe<zibHocTH coxpaHeHin TafiHbi, 
KopeHHmificH yace He bt> TpečoBaHisDCb nyČJuriHaro xapaKTepa, 
a bt> očJiacTH HHTepecoB’b cy6'beKTHBHbix*b,  AajKe 3roncTHuecKHX’b 
caMoro 3aiiĮHTHHKa. (sacro egoizmo), sto TOTb, Kor.ua nocjriA- 
HeMy Heo6xoAHMo oTKpMTb TaiiHy ajia 3aiųHTM ce6a orb o6bh- 
HeHiu yrojiOBHaro hjih jĮHCiiHnjiHHapHaro, ocočeHHO, ec<ziH t3ko- 
Boe BO36y)KAeHO rbM'b jikiįomt,, o TafiH^ KOTOparo Hflerb 
P'hHb. Bt> STOMTj CJiynat HeJIb3H 3aCT3BHTb 3aiHHTHHK3 HCepTBO- 
B3Tb CBOHMH ČJiaraMH, CBOefi HeCTbK), CBOHMH 33K0HHHMH JIHH- 
HbiMH HHTepecaMH, KaKoro 6m to hh 6hjio cBoficTBa, p a a h Apy- 
roro. 3to, TaKi> CKa3aTb, HenHcaHHoe npaBH.no nejioBinecKOH 
MOpajin h nejiOB-bnecKOH ncnxojioriH1). 06biKH0BeHHbie MaTepi- 
ajibHbie HHTepecH 3aiiĮHTHHKa He aaiorb eMy AoraaTonHaro no- 
BOAa K’b paCKpblTlK) BB’bpeHHOH Taifribl. PtalOCTpaiĮifl: KJlieHTb 
COOdmMJTb H'bKOTOpblfl KOH^JHAeHHiaJIbHHfl CB'bA'^HlH OTHOCHTeAb. 
ho coBepineHHbix,b hm'b aKTOBT. (JjHKTHBHaro nepeyKp'bnjieHifl 
HMymecTBa, bo H36'bxcaHie iiJiaTeaca jtojiroB’b, CBoeMy 3aiĘHT- 
HHKy. Hepest H^KOTOpOe BpeMH CaMTb 3aiIŲiTHHK'b 0Ka3bIBaeTCH 
B”b nOJIOJKeHlH KpejĮHTOpa 3T0T0 3JI0CTHar© AOJDKHHKH nO BH- 
AaHHOMy nocji'hjįHHM’b eMy AOjiroBOMy AOKyMeHTy: 3am.HTHHK’b He mo- 
Hcerb BOcnojib3OBaTbCfl noMHHyTHMH CB'bA’fcHisiMH jŲin peajiH3aiiiH 
cBoefi npeTeH3iH.

1) Be3i> 3Toro, iiomhmo Bcero nponaro, .HejiofipocoBtCTHbift KJiieHTi. Mon. 6h 
AoftTHAO „BoniiomHX'b HecnpaBeflJiHBOCTeft*1 (3aKJiroqeHie reHepajibHaro nponypopa 
bt. KaccaųioHHOM-b cyjit Opaliniu: Appelton, Traitė de la profession d’avocat, p. 373). 
Koe-mo no jiaHHOMy npejiMeTy—cm. y Finger’a, Die kunst’a dės Rechtsanwalts» 
1912, S. 238 n Appelton’a, ib.

2) (Ctt. 93 n 704 Yct. Vr. Cynonp.)

Bi> oTHomeHiH cBHA’fcTenbCTBa Ha cyA'fe 3am.nTHHKT> cbo- 
6o#eH’b 0Tb OTB'feTOB’b O npH3HaHiHX’b, CA'b<7iaHHbIX'b eMy AOBi- 
pHTe/MMH BO BpeMH npOH3BOACTBa O HHX'b, H He MO-
acerb AonpaiDHBaTbCH no stumt. npeAMeTaM'b. CKOJib hh xce- 
aaTejibHO 6buio 6bi pacnpocrpaHHTb BocnpemeHie cBHA'bTejib- 
CTBOBaTb h Ha Apyrisi ao niekui in ąo 3amHTHHK0B,b TaiiHbi 06- 
BHH»eMbix’b, ho STOMy npenflTCTByerb KaTeropHHecKiH cmmcjit. 
ynoMHHyTbix'b HOpM'b 3aK0Ha 2), coAep>KainnxT> bt> ceG'b tohho hhah- 
BHAyaJiH3HpoBaHHoe BejrhHie o6i> ocBo6o:KAeHiH orb cBHA'hTejibCTBa 
TOJibKo no npeAMeTy „npH3HaHia“. SaKom*  co3Aaerb rbM’b caMbiMT., 
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HeCOMH'feHHO, KOHKpeTHOe H3T>HTie, CMEICJTE KOTOparO HeflOnyCTHMO 
HCKyccTBeHHO pacniHpsiTb npHBjieneHieM'b Ha noMoiųb coAepaca- 
meta bt> yqp. CyA. YcTaHOBJieHifi ’) odmeii ahpckthbbi oxpa- 
HeHiH Taftai. 3to—cepbe3HMH, cymecTBeHHbifi npoč'fejrb, KOToparo 
He B"E COCTOHHIH OKOHHaTCJIEHO HCnpaBHTE Aa»ze AHCIĮHnjIHHapHaH 
npaKTHKa aABOKaTCKHx*E  opraHH3aųiH, xoth ona h ycBaHBaerb 
ropa3.no čojrfce niHpOKiž B3rjifl1zvb Ha AaHHEiH npeAMerb, 
A^HCTByiomiH 3aKOH*b.  HanpoTHB’b, no repMaHCKOMy npaBy 3a- 
iiįhthhkh EnpaB-fc 0TKa33TbCH orb AaHH noKasaHiii iiber das, was 
ihnen in dieser ihrer Eigenschaft anvertraut ist, hto Ha^o noHH- 
MaTb BE TOME CMblCJTfe, HTO OHH ynpaBOMOHCHbl He AaBaTb CBH- 
A'feTeJIbCTBa O TOME, HTO KOTAS 6bl TO HH ČEIJIO H 0Tb KOTO 6bl 
TO HH ČEIJIO (He TOJIBKO 0Tb OČBHHfleMaro) AOB'fepeHO HME no 
OTnpaBJieHiK) HMH OČH3aHHOCTeH CBOHXE* 2 *).

*) 403 CT.
2) Cm. Bayer, op. cit., S. 52, Strafprozessordnung, § 53.
8) CpBH. Bayer, op. cit., S. 53.
4) Ctt. Yr. Yjiojk., y*ip. Cya. ycT. h Yct. yr. Cyaonp. (rajone 44 ct.

nocjiiAHflro).

TaHHa, xpaHHTb KOTOpyiO 0ČJI3aHE 33HIHTHHKE, AOJDKHa 
HenocpeACTBeHHO othochtbch ke aaHHOMy A'bJiy, nepeAaHHOMy 
3aiIĮHTHHKy. H’fcT’b, Hanp., OCOČOH o6H3aHHOCTH XpaHHTb TaftHy 
o6e yčiiicTB'b, coodmeHHyio no A'bjiy o nOjyiorb, ke KOTOpOMy 
9to ydiiicTBO HHKaKoro KacaTejiBCTBa He hm^cte. He Bceraa 
•nenco 3aiiĮHTHHKy onpeA'h^HTb, hto HBJiHetcn a-hh Hero TaiiHofi. 
lipesne Bcero TaiiHofi CHHTaeTCH Bce, hto bis KanecrB'b thkoboh 
COOČUĮeHO 3amHTHHKy. ripH OTCyTCTBlH STOTO 3anjHTHHK'b pyKO- 
BOflCTByeTCH odniHM'b KpHTepieMT> 3Apanaro cmbicas h jkhtck- 
ckhxe OTHonieHiH. Be3pa3JiHHHO, K'bM'b HMeHHO nepejĮaHa TaHHa: 
OČBHHHeMbIM’b, ero pOACTBeHHHKOME HJIH APyrHME JIHIJOMB (H 
BOOČme, kskhme o6pa3OME TaHHa AoniJia ao 3aiiįHTHHKa). He/ib- 
3H He TOJIbKO OTJiaCHTB T3HHy, eiIĮe HHKOMy HeB'feAOMyiO, HO H 
Tanyio, KOTopyio kto-jih6o yace 3HaeTb, pasB'b 6bi orjiauiaeMoe 
odCTOHTeJIbCTBO CTaJIO o6meH3B'bCTHWM’b. HaKOHeitTb, o6H3aH- 
HOCTb XpaHeHin T3HHbI, CO BC^MH H3JI0}KeHHBIMH nOCJrfeACTBlHMH, 
pacnpocTpaHHeTcn Ha bchksto 3amHTHHKa, t. e. He TOJibKO Ha hjichs 
aABOKaTypbi, ho h Ha nocTopoHHHXE ahiįe8). 3to npnMO BHTeKaeTb 
y hsce H3T> coBOKynHaro cmeicas npHBeA6HHBixE 33kohobe4 *). 
Kojib CKopo jihiio AonymeHO ke Bežemio 3aiųHTbi, oho be stome 
KanecTB'b hk^me He otahhsctch ote 3aiiĮHTHHKa—npHCJDKHaro
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ilOB'fcpeHHaro hjih hhoto Tanoro npeACTaBHTejiH oČBHHaeMaro *).  

ToJIbKO rb JIHLĮa H3beMJHOTCH H3b A^HCTBIST HOpMb O COXpaHeH1H 
TaftHbi, KOTOpbiH BbicTynaiOTb 3a oČBHHaeMaro Bb KanecTB’b 3a- 
KOHHbix,b ero penpeseHTaHTOB'b, no npaBy ceMencTBeHHOMy h npon., 
t. e. poAHTejm, oneKyHbi. PlMb BCHKaro po^a TafiHM AOB’bpfliOTCH 
3aBHCHMHMH OTb HHXb JHIIĮaMH He KaKb npH3B3HHbIMb Kb 33- 
niHrb .ąaHHaro A'bJia, a KaK’b očmHMb npeACT3BHTejiHMb npaB*b  
H HHTepeCOB’b.

!) Contra Appleton, Traitė, p. 370.
2) Appleton, Traitė, p. 371. AočaBHM'bK'b CKa3aHHOMy, hto Bb rfcx’b cjty-

qaflx,b, Koraa 3amnTHHKi> He cBfl3aHb TaftHofi h noancem,, KaK’b h bcbrIS rpaac-
flaHHHTj, CBna'fcTejibCTBOBaTb Ha cyA'fc, oht> He MOJKerb 6mt£> ott> stoto ocbo6o>k- 
aesi rfeM-b į>aKTOMi>, hto BnocatflCTBiH oht> H36paHT» hjih Ha3HaqeH"b hmčhho

3antHTHHK0M'B. npoTHBHoe, KaK’b cnpaBenaHBo yKa3biBaaocb Bb ropHAHnecKoii JiHTe-
paiyp'h, oTKpbiJio 6m ziBepb aaoynoTpeSaeHiHMb, Tani KaK’b 3thmt» nyreMb Mor*
jih 6m SbiTb ycrpaHfleMM H3b ataa SBeHTyaabHO BaacHbie cBHA'fe'rejiH.

8) Strafprozessordnung, § 95.

T 3 Kb KaK’b OČH33HHOCTb XpaHeHifl T3HHH OTHOCHTCH Kb 
cymecTBy OTHonieHin Mėnesy 33iiįi-ithhkomt. h noA3aiųHTHbiMb, 
to nocji'b^Hiii Bnp3B^ ocBočoAHTb 3amHTHHKaorb aro# o6h33H- 
hocth. Bb TaKOMi) O7iyti3'b hhkskoh cbh33Hhocth TafiHofi y 3a- 
niHTHHKa He čynerb. Hhoto mh^hih AepacaTCH (J)paHixy3CKie 
lopHCTbi, hcxoah H3T» Toro, mto „le secret professionel tient a 
l’ordre public“ h hto ecjiH 6bi aoctstohho čbijio ocBodoHmeHia 
3anĮHTHHKa co cTOpOHbi KJiieHTa, to corjiacie nocjrbAHHro 6biJio 
6bi Bceraa BbiHyiKAeHHbiMb BCjrbACTBie cTpaxa nepejvb T'fcM'b no- 
A03p'feHieM’b, KOTOpOe MOTb 6bl BbI3B3Tb CTO 0TK33b“ * 2).

Bb CBH3H Cb BOnpOCOM'b O CBHA’feTeJIbCTB'b CTOHTb BOnpOCb 
06b apecrb h ceKBecrp'b npeAMeTOBb, AOKyMeHTOBb h 6yMsrb, 
HaxoAHHiHXCH y 3anĮHTHHKa no AOJiry ero CAynceHiH. Cbmo co- 
60K) pa3yM^eTCH, HTO nOCKOAbKy 33IH,HTHHKb OCBOdOJKfleH’b OTb 
AanH noKa3aHiH Ha cyA’b, oHb CBodoAeHb TaioKe orb BbiAanu 
npeAMeTa hah AOKyMeHTS, AOB-bpeHHsro eMy KJiieHTOMb. 9to 
npaBHJio BbipaMceHO Bb repMaHCKOMb 3aKOH*b 3 * * * * 8), coemcho koto- 
poMy ahuo, HM'biomee npaBO OTK33biB3Tbcn orb CBHA'bTeab- 
CKaro noKa3aHisi, ocBočoiKAaeTCH OTb bbiashm npeAMeTa, H3xo- 
AHmarocH Bb cįjep'b ero oxp3HH (in seinem Gewahrsam). Oa* 
HaKO, npHHųnnb He BbiAepHcaHb Bb TepMaHiH BnoAH'b, hčo p^Ab 
npaBH/ib, peryznipyiomifi nopsmoKb odbicKa h BbieMKH, hckaio- 



qeHiii Nia 3aiiiHTBHKa He A'hjiaeT'b1). OxpaHneTC5i ocočo nepe- 
nHCKa 3amHTHHKa c*b  KJiieHTOM’b, KOTOpan noABepraeTca apecTy y 
3aiiĮHTHHKa <ziHinb Torjia, Koma caarb 3amnTHHK'b noAO3ptBaeTC5i 
B"b ynacTin, coAtncTBin mm coKpbiTin (Težiname, Bngiirstigung 
oder Hehlerei). <I>paHiiy3CKiii saKOffb HHKaKnx'B npnMbix’b H3bHTift 
H3*b  Hana/ia HenpnKOCHOBeHHOcra 3Atcb hh ajih Koro He ycTaHaB- 
jiHBaeTb. Ilo HanieMy npaBy, 6yMara, AOBtpeHHaa 3aiųHTHHKy 
cb ycjioBieM'b coxpaHeHiH ea B'bTaiiHt, He Moacerb 6biTb HCTpe- 
čoBaHa orb Hero Ha odmeM'b ochob3hih. Ho catAOBaTejib BnpaBt 
„pa3CM0Tp'hTb“ Tanyio čyMary cobm^ctho ct> 3aiiĮHTHHK0M*b  („npn- 
CflDKHHM'b noB'hpeHHbiM’b“). Kor/ia bt> pe3yjibTarb ocMOTpa OKa- 
MceTca Heo6xo,zįHMbiM'b OTodpaTb 9Ty SyMary, cjrhAOBaTejib Moacerb 
9T0 CA^JiaTb2). TaEMMlj oGpaSOMTa OTb „THHHbl“ BeCbMa MaJIO 
ocTaerca. EAMHCTBeHHaa rapaHTia—sto oTcyTCTBie y czrfeAOBaTe- 
jin npaBa AtjiaTb bhcmkh 6e3”b ynacTia (KOHeaHO, ptnb H^erb 
He o corjiaciH) 3amnTHHKa. Ha npaKTHKt cayaaH bhcmkh bch- 
KHx,b npeflMeTOB’b, AOKyMeHTOB’b, nepenucKH h t. n., nepeAaHHbncb 
3aiIĮHTHHKy AOBtpHTejIbHO KJlieHTOM'b BeCbMa Hep^AKH. Hep'blIIH- 
TeabHOCTb 3aK0Ha BbITeKaeTb 11313 HeAOB'bpifl KT*  3am;HTHHKaM'b; 
HHTepecbi 3amnTbi hbho otasiotch B”b JKepTBy HHTepecaM'b yro- 
AOBHOii penpecciH.

!) §§ 102—108.
2) no cTporaMt npHHunnaMt oČBHHHTejibiiaro npouecca, oSBHHfleMbift, 

flBJifflomiftcfl cyfiteKTOMt, a He odteKTOMt H3CjrfcjioBaHifl, He o6fl3aHt hh bh- 
ASBaTb AOKyMeHTbi, yjiH^aiomie ero, hh coodmaTb CBtAtnia, BpeuHHH eMy no 
Afcjjy, Ha HeMt He ae>KHTt Editionspflicht. Eme pHMCKoe npaBO yTBepjKuajio: 
„Qui accusare volunt, prolationes habere debent, cum neąue juris neąue aeąui- 
tatis ratio permittat, ut alienorum instrtimėntorum inspiciendorum potestas fieri 
debeat L. 4, Cod., 2, 1. Oahbko ctopohhhkh aKKy3aiopHaro npopecca uojokhm 
fibIJIH yfibAHTbCfl Bt HeCOBMtCTHMOCTH MH0rHXt H3t HXt t,rOpaeaHBbIX'b* Teope- 
THnecKHXt unefl et npaKTHKoft jkh3hh h mfejiaTb efi ycTynKH. OflHoft H3t 
nepBHXt ycTynoKt naeb „caMOCTOsrreabHOCTH Bt npoueccb“ noucyaHMaro 6mjio 
npeuocTaBJieHie npaBa bchkhx'b BbieMOKt y odBHHHeMaro h no,no3ptBaeMaroi 
Ho, KaKt 6bl TO HH SbIJIO, Ha OflHy JIHH1IO Ct nOACyUHMblM'b H „HaCTHbIMH Jinua- 
mh“ He«b3H nocTaBHTb Bt aaHHOMt cjiyųab 3aniHTHHKa. 3to 6biao 6w noaHoii 
manei! no3HuiH oČBHHHTeabHaro Hanaaa h B03BpaT0Mt Kt erapofi hhkbh3Hu1h.

OAHaKO He<zib3HHATH Taicb Aa-neKO B*b  onent KaieHTa, hto- 
6h yHHHTOMcaTb aKTbi ero cočcTBeHHoii bojih, h ecjiH oht> KaTe- 
ropHaecKH 0TKa3HBaeTca ott> CBoero npaBa, npsiMO pa3ptinaa 
3amHTHHKy OTKpHTb TO, HTO OH*b  pante CmiTa/rb TaHHOli, HHK3- 
Koft saKOHi*,  HHKaKoii „nyčjmaHbin HHTepecb“ He MOiKeTb 3acra-
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feHTb cnHiaTb TaKoe OTKpbiTie HenpaBHJibHbiM’b. koHentlo, otcio- 
Aa n3’beM<znoTCfl c/iynaH BCHKaro npHHyHCAeniH hjih nHoro 3710- 
ynoTpeČJieHifl co CTopoHH 3amHTHHKa, nojiynaiomaro corjiacie 
KjiieHTa Ha OTKpbiTie Tafta. Bo3MOHCHbifi ace „CTpax,b“ KJiieHTa 
nepejŲb noAO3p'feHiflMH SA'bcb p-bniaiomefi pojiH He Hrpaerb, rhM'b 
6ojrbe, hto Ha npaKTHKb noA3amHTHbifi BOBce He OKa3biBaeTCH 
btj TaKOMij nojioHceHiH, hto eMy npnxoAHTCH BbičnpaTb, h ero 
coniacie HM-berb ocHOBaHieM'b očbiKHOBeHHO coBepnieHHO HHbie 
MOTHBbl, H'faM’b „CTpaXT>“.

Bt, npoč/ieM^ xpaHeHin 3amHTHHK0M'b Tafta CBoero KziieH- 
Ta Bcero čojrbe CKa3ajiacb KOAJiH3iH MencAy nyČJiHHHO-npaBO- 
BbiMH npHTH3aHisiMH rocyABpcTBa h cbo6oaoh rpaHCAaHHHa. 3a- 
kohtd ynopHO CTpeMHTCH BMABHHyTb BnepeA'B oį)0HHiajibHbie 
MOMeHTbl, a XCH3Hb, HanpOTHB’b, npOČHBaeTb AOpOry JŲI51 MOMeH- 
TOBT> HHAHBHAyajIbHMX’b, RJIH. npaBTb JIHHHOCTH.

kki) Bcero H3AoxceHHaro BbiTeKaerb, hto h no HaineMy 
3aKOHy 3amHTHHK'b—OCOČblH npeACTaBHTe<ZIb OČBMHHeMarO, A'feii“ 
ctbih KOTOparo Bcer^a h Bnojnrh HAyrb napajuiezibHO HHTepecaM'b, 
Bojrb h ncejiaHijiM’b AOB’bpHTezifl. Bt> 3THx*b  OTHOineHiHX'b H'hrb 
HCHO BbipaX<eHHbIX’b CJrbAOB’b nyd-ZIHMHOfi A'kHTeJIbHOCTH 3aiIĮHT- 
HHKa, BonpeKH mh^hiio Cny’ieBCKaro ’), a Tarane, OTnacTH, <E>ofi- 
HHitKaro* 2). no yKa3aHiio CziyqeBCKaro, „oČBHHaeMbiH CBo6oAeH'b 
BĮ) npeA'bHBJreHlH T'fex,b AOBOAOB'b, KOTOpbie BbICT3BJI5jeT'b Offb 
bt> cbok> nojib3y, HecMOTpH Ha creneHb hxt> npeAOcyAHTejibHOCTH, 
OHb hh Brb KoeMij c.ayna’b He Moacerb Taiane SbiTb noABeprHyrb 
OTB'hTCTBeHHocTH 3a JioiKHoe Ha cyA'b noKa3aHie... HHane ctohtb 
OTB'bTCTBeHHOCTb 3dHĮHTHHKa 3a ynHHHCMblH HMIj A’bfiCTBiH no 
3aiHHTfc“ 3). Cb 3THMH pa3Cy2KAeHlHMH TpyAHO COTJiaCHTbCH. Ho- 
CKOJibKy ptenb H^erb o AOBOAax,b h coo6paxceHisix'b, othochhįhx- 
ch kt> cymecTBy 3ainHTbi, hh caMTb oČBHHneMbiH, hh ero 3anjHT- 
HHK'b HHK3K0H OTB’bTCTBeHHOCTH He HecyTb, CKOJIbKO 6bl npeAO- 
cyAHTenbHbiMH TaKOBue hh Ka3aJiHCb. „noKasaHifi“ 3amHTHHKi» 
Ha cyA*b  He Aaerb. Hto ace KacaeTCH Jio)KHbix'b 3aaBJieHifi cy^y, 
TO OHH 0AHH3K0B0 He AOnyCTHMbI, HCXOAH'Tb JLH OHH OTb 3aiH,HTHHKa

■) yqe6H. pyccK. yr. npop., 1895 r., CTp. 276.

2) Kypct, CTp. 77.

3) ib., CTp. 266, 267.
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ttjiu oTb caMoro oČBHHHeMaro. 3to othochtch Kb o6mefi oiį^h- 
icfe noBeAeHiH Ha cyA'b y^iacTHHKOBb npouecca, cb Tofi TO/ibKO pa3- 
HHiĮeii, hto 3amHTHHK’b 3a Tania A'fencTBia Moacerb 6biTb ycTpa- 
HeHb ott> acnojiHeHia CBoeft įjyHKųiH, nero Hejib3H cna3aTb 06b 
OČBHHfleMOM’b, H HTO npoįjecdOHaJIbHblH 3aiIĮHTHHK'b—ajįBOKaTb 
Hecerb oTB'feTCTBeHHOcTb 3a npaMyio jiojkb nepejŲb AHcųniuiHHap- 
HblMb OpraHOM'b. npHM'bpbi: aaB^AOMO JIOiKHOe 33HBJieHie, HTO CBH- 
jvhTejib čojieHb h HBHTbca Bb cyAb He MOjneTb, Tano e ace (3aB^AOMO 
jioacHoe) 3aaBjieHie o CBoeii cočcTBeHHoft 6o.zrfe3HH H np. h np. ’).

Ecjih 6bi BOJifl h HcejiaHifl oČBMHaeMaro HM'fcjm o6H3aTe<nb- 
Hoe ajih 3aniHTHHKa 3HaneHie, yna3WBaeTb GryneBcnifi, to mot- 
jia 6m cymecTBOBaTb TOJibKO ojtHa naTeropia 3amnTHnnoBb—3a- 
mHTHHKOBb no H36paHiio, a Mėnesy T^Mb... sanoHb TpečyeTb, 
htočm no HSB'bcTHOii naTeropiH jrfejib, Bb yna3aHHHXb 3anoHOMb

i) CKOJib qacTo noBTopaioTb o Heo6xoAHMOCTH njia 3amHTHHKa BHCTynaTb 
6e3b 3a6paJia, croflTb Ha ypoBHi ToaHoft hcthhh h t. a. lipu 3T0Mb 3a6biBai0Tb, 
mo naace cyAbH He Bcerna Bb coctohhih npouHO nepacaTbca 3Toft HjieaabHoft pbinap- 
cKoft npaBAHBOCTH, 6ynyqH BbiHyiKneHH nopoio capbiBaib cboh mhcjih h naxce cHMy- 
jinpoB3Tb nx"b. 3to cKa3biBaeTCH, Me>K,ny npoqHMb, Bb oį)4)HiiiajibHHXb MOTHBaxb, 
KOTopbie, KaKi> h3b^ctho KajK/iOMy npaKTHKy, BecbMa qacTo pacxoflHTca cb 
T±Mb, HTO AtfiCTBHTeJIbHO AyMaJIH H qyBCTBOB3JIH cyAbH H H'hM’b OHH (paKTHHeCKH 
pyKOBOflHJiHCb npH nocTaHOBJieHin npnroBopa. IlpHHH.Hn'b „oTHOCHTeJibHOCTH“ 
rocnOACTByerb Bb cyAeftcKoft paSoiis. HepiAKO cyAbH, nocraHOBJiaH npnroBopb, 
eiye He 3anyMHBaiOTCH HaAb rfeMb, KaKb ohh ero 6ynyrb očocHOBbiBaTb, a noA- 
AaioTca, TaKb cKa3aTb, „HHTyHiiiH“ h jiHinb 3arfcMb CTapaiOTca „nofloSpaTb- noa- 
xo«amie mothbh. Ha>Ke Jiyųinie cyAbH nonxb ate coScTBeHHOMy yaocTOBipeHiio 
nocrynaioTb Bb cBoeft npoįjeccin TaKb, hto no BbiacHeHiH (JjaKTHaecKoft cyniHocTH 
fl'fejia, cbo6oaho h 6e3b coo6pa3OBaHia 3apante cb khkhmh-ahSo npeanHcaHiaMH 3a- 
KOHa aaiOTb jrfcftcTBOBaTb Ha cefia^aKTaMb“. Čm. 06b 3T0Mb—n. JIiočjiHHCKift. Tex- 
hhk3, TOAKOBaHie h K33yHCTHKa yroAOBiiaro KOAeKca, 1917, CTp. 193). Bhjio 
BpeMH, Koraa Bb EBponi h Bb PocciH 3aM‘feqaaacb KaKaa-To CMyraan TemieHiiia 
SopOTbca cb HBJienieMb, necoMHHTejibHO oČHapyacHBaioiiiHMca Ha npaKTHKt, pac- 
XO»aeHia HCTHHHbIXb MOTHBOBb CyAbH Cb (pOpMBJIbHblMH, H3JI0)KeHHHMH Bb 
nparoBopt. Ho Taaaa 6opb6a, KOHeaHO, hh Kb ųeMy npHBecTH He Morna, HfiooHa 
urna nporaBb „npnpoAbi“ qejioBi>Ka, KOTOparo Heab3a 3acraBHTb Bceraa h bo 
sceMb ofiHaacaTb cboh ayMbi h mhcjih ao KoHua. Meamy rhMb Bb ninpoKoii nyfijiHKi 
MHHieHblO CJiyTKHTb HMeHHO „HeHCKpeHHOCTb 3aiUHTHHKa, ero npHCTpaCTHOe OT- 
HoineHie“ Kb CBoeMy KJiieHTy. Ta ace nySjiHKa He roBopHTb aaa<e o „npH- 
cTpacTHocTH npoKypopa“ Kb CBoeMy o6BHHeHiio, xoth h sto HBAenie He ctoab 
piAKoe. 3amHTHHKb noABepraeTca HanaanaMb noTOMy, hto ero jrfcaTejibHocTb 
ofiHKHOBeHO fiojrhe HHTeHCHBHa Ha cyai, qtMb, Hanp., jrhaTejibHOCTb npoKypopa, 
H 6ojiie SpocaeTca Bb rjiaaa; nyfijiHKa ace He yrjiySjiaeTca Bb cyTb jrfejia, a cy- 
flHTb qaCTO no nOBepXHOCTHbIMb AHHHHMb.
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čyAaxi>, bi> cjiyųa'fe, ecjin 6bi noAcyAHMbiH ne H36pajn> ce64 
3amHTHHKa, thkoboh Ha3HanajicH npeAC'feAaTejieM'b, He o6$i3aH- 
HbiMTb npn STOMib pyKOBOACTBOBaTbCH McejiaHiflMH noAcyjiHMarox). 
Ho Ha3HaqeHie, Kaicb mm yace BHubJiH, othochtcsi kt> cnoco6aMi> 
h cpejĮCTBaM’b o6e3neHeHiH oČBHHneMaro 3amHTHHK0M'b h hh- 
CKO/ibKO He H3M'hHHe,rb cymecTBa OTHOineHiii Metyty hhmt» h 
noA3amHTHbiM'b. HaKOHeiĮij, yKa3aHie, hto „Ha3Ha*ieHie  3ani,HT- 
HHKa MOHcerb npoH3ofiTH jĘaiKe npoTHB'b bojih noAcyAHMaro, 
MTO HeMblCJIHMO 6bIJIO 6bl ^OnyCTHTb 3aKOHy, eCJIH 6bl OHIj HCe- 
jiajrb ycTanoBHTb nojmoe OTOHCAecTBJieHie jihhhocth noncyziHMaro 
h ero 3amHTHHKa bt. yrojiOBHOM’b A'bjrb“* 2),—Korjia 6bi h Hivrbjio 
H-bKOTopoe 3HaqeHie, to JiHinb jųisi crpaH’b, bt* KOTOpbncb 
noAOČHaro po^a npHHyAHTejibHaH odBHHHeMaro 3amirra #o- 
nycKaeTCH saKOHORTb (TaKUKi*  cTpaH'b HeMHoro h „HenpoH3BOJib- 
Han 3aiiĮHTa“ btj hhx*&  BecbMa orpaHimeHa), ho He y Hacrb, r/rb 
hh o KaKož 3amHrh npoTHB'b bojih no,n,3amHTHaro Boočme He 
MO^Kerb 6bITb H pbMH3).

J) ib., cTp. 277.

2) CjiyueBCKift, ib.
3) Ha3HaneHie KOMy-jin6o 3amnTHHKa sonpeKH BbipaHceHHOMy hmt> iKejiamiO 

npeACTaBJifleTCfl BTopiKeHieM'b bt> ctjiepy ero nepcoHaabHbixi> npaBi h He bt> coctoh- 
hih HafiTH ce6t KaKoe-Jinfio onpaB«aHie npn coBpeMeHHOMT> B3rJiHAi> Ha jinnHoe 
caMoonpeA’fejieHie h JinuHyio cBofioay, Ha Raide 6bi ačcTpaKTHbie HHTepecbi npaBO- 
cyaifl TyTT> hh CTapajiHCb onnpaTbCH. ToJibKO no jrhaaMT> o HecoBepmeHHOJrbT- 
HHX'b, ott> aecflTH no ceMHajmaTH abu, no HameMy 3aKOHy, bt» cjiyųai HeH3- 
bpaHia 3amHTHHKa noacyjiHMbiM'b hjih ero 3aROHHbiMH npeacTaBHTejiHMH, npeAcfe- 
aaTejib cyaa Ha3Haqaerb 3arn,nTHHKa ,h noMHMO npocbSbi o tomt> caMoro noji- 
cynHMaro hjih poAHTejiefi, jihčo jiHm», Ha noneneHin kohxt> oht> cocTOHT'b“ 
(Yct. yr. Cyaonp., ct. 566). 3to Hs-bime, catjiaHHoe jvih Sojite aiačaro BO3- 
pacra, He noflJieiRHTb, KOHenHO, pacnpocTpaHeHiio hh bt» KaRoii M'bp'fe Ha JiHin» 
nojiHOJibTHHX'b. Mojkho ynoMHHyTb eme, <ito Ha OKpaHHaxT> SbiBiueft Poccin (no 
Majiopa3BHTocTH HaceJieHia) 3aROHbi onpe.n'hJiflJiH noflcy^HMOMy 3aiijHTHHKa Daa- 
>xe 6e3i> ero npocbfibi“, ecjiH oht> He HMiai CBoero no H36paHiio (ycT. yr. 
Cynonp., ctt. 1369, 1400,1430, 1469).

4) Kypcb, CTp. 77.

<J>ohhhiįkih, ct> CBoefl ctopohm, noJiaraeT'b, HTO „eCJIH 6bl 
bojih noAcyAHMaro 6biJia npH3HaHa čecycjiOBHO o6si3aTejibHOH 
HJiK 3aniHTHHKa, to očmecTBeHHoe 3HaneHie 3ain,HTbi 6biJio 6bi 
T'feM’b CaMbnvrb VHHHTOMCeHO, H 3amHTHHK’b HBHJICfl 6bl npOCTbIM'b 
AOBOJVJHKOM'b OČBHHHCMarO, eTO HaCTHbIM’b nOB'fepeHHblM'b“ 4).
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Ho to >xe cdMoe mohcho 6hao 6h cnasaTb n no a^pecy noB'fepeH- 
Haro Bb rpaayiaHCKOM’b nponeccb. T-feMb He MeH-be Ha caMOMb A'fe- 
jrb hh Bb rpaHCAaHCKOMT>, hh Bb yroAOBHOMb A'fcAis o 6e3ycA0BH0H 
p6fl3aTejibH0CTH boah AOB'bpHTejiH jŲin noB’bpeHHaro He Moncerb 
ČHTb P'fcHH He no KaKHMb-AHČO npHHIĮHnaMb „OČlIĮeCTBeHHaro“ CBOfi- 
CTBa, a noTOMy, hto sto npoTHBOp'bnHAO 6bi AHHHOMy AocTOHHCTBy 
noB'bpeHHaro, a othbcth h 3aAaqaMb npoųecca. (PoHHHHKifi He 
yKa3HBaerb hh OAHoro CKOAbKO-HHČyAb cepbe3Haro CAyųan, ko- 
rAa pacxo)KAeHie boah 3antHTHHKa cb BOJieS oČBHHSieMaro bcjio 
6h Kb TOpHcecTBy nepBoii, no 3aKOHy. „3amKTHKKb Moacerb 
oraacHTb 4)3kth HHTHMHHXb cBH3eH nOAcyAHMaro, eCJIH 9TO MO- 
acerb cayjKHTb Kb CMnrneHiio ynacra noAcyAHMaro h pa3bHCHe- 
Hiio A'feaa, Aa»e BonpeKH HceAaHiio CBoero KAieHTa“, o6bHCH«eTb 
0ofiHHHKiii. HecoMH'bHHO, 0AH3K0, hto TaKoe orAaineHie, ecAH 
6h oho HM'bAO m^cto, 6hao 6h OTHiOAb He npaBOMb 3amHT- 
HHKa, a HapyineHieM'b ero AOAra Bb oTHoineHiH CBoero KAieHTa. 
He CTpaHHO ah, hto oČBHHsieMHH HceAaerb CKpbiTb KaKyio-AH6o 
AHHHOCTb, ą 3amHTHHK'b BHAaerb ee cyAy? Chamui’h Ha cKaMb-fc 
HOACyABMHX*b  He HaM'hpeH'b CKpOMnpOMeTHpOBąTb Ty HAH HHyiO 
oco6y, jKeHiiŲiHy h np., pnųapcRH npHHHMaeTb Ha ce6si ot- 
0'feTCTBeHHOCTb 3a 3TO, a ero 3aiIŲITHHKb yCAyJKAHBO BHKA3AH- 
Baerb Bce cyAy, HrHopHpya HacTpoeHifl h nyBCTBa CBoero kai- 
eHTa! CaMb <J>oiiHHaKifi yKa3biBaėrb, Bb AaAbH'feHineMb, k3kobh 
AOahchh ČHTb (JjaKTHHecKH pe3yAbT3TH pacxoxcAeHiii. Hmchho: 
„Ha Bcte'b, t. e. Ha 3aniHTHHKaxb, KaKb Ha3HanaeMHXb, TaKb h 
noACT3BAHeMHX'b, AeaHTb očsoaHHOCTb npeAynpeAHTb noAcyAH­
Maro o npeAnoAO3KeHiHX'b Hxb, pacxoA«n|HxcH cb ero (oČBHHne- 
Maro) MceAaHieM'b, npn ueMb ecAH noAcyAHMbifi He pasA'bAfleTb 
nx.T>) to eMy npHHaAAeiKHTb .npaBO npocHTb o Ha3HaqeHiH hah 
npHTAacHTb Apyroro 3anįHTHHK3“ ’)• 3to, no HanieMy MH'fc- 
riiio, Aynniee AOKa33TeAbCTBO toto, hto 3am,HTHHKb BeAerb 
A^AO Bb COTAaciH Cb HCeAaHiHMH OČBHHHeMarO HAH, KaKb 
mohcho CM'bAO BHpa3HTbCH, „cAyjKHTb“ ero HHTepecaMb, — 
Bb CydbeKTHBHOMb nOHHMSHiH TaKOBbIXb, Cb TOHKH Sp'fe- 
Hia noA3amHTHaro. BnxoAb H3b Moryiųaro co3AaTbCH 3a- 
TpyAHHTeAbHarO nOAOJKeHlH—BO3MOXCHOCTb He TOAbKO 0TKa3a 
o6BHHHeMarč orb 3aiiĮHTHHKa, ho 0TKa3b caMoro 3aiiĮHTHHKa,

1) ib.



fipU qeMl> HMuero yjįHBHTejibHaro He 6bmo 6h, ecjiH 6h o61> 
ocBo6owieHiH orb 3amnTH BHHy»AeH,b 6bijrb npocHTb, npn 
TaKOMii nojioHceHiH, h Ha3HaqeHHHfi 3am,HTHHK'b J).

He M'buiaerb Ao6aBHTb, KacaTe/ibHO BceB03MoacHHX’b koji- 
JIH3iH, HTO HbIH'bniHifi yrOJIOBHHH CyA'b, nOJiy-pO3HCKHOHHnOJiy-CO- 
CTH3aTejIbHHH, HM'bKJIH.ift A'fejIO CTb peaJIbHHMH MCTO^aMU H3CJTb*  
AOBaHiH bhhh („Wirklichkeit“), Boo6me bt* coctohhih npeAnpH- 
HHMaTb H3B'bCTHH51 npOųeCCyajIbHHH A^HCIBiH npOTHB'b BOJ1H 
H odBHHHeMarO, H 3aiHHTHHKa, H o6BHHHTeJBI 2). npHHIlHirb peajlb- 
Haro HCKaHia npHBOAHT’b, Meaay npoHHM'b, kt> TOMy, hto 3a- 
IIĮHTHHK'b He JĮOnyCKaeTCfl K”b H'feKOTOpbIM'b A'bHCTBiHM’b H aK- 
TaMl>, KOTOpHe BbinOJHIHeT'b CaMT*  o6BHHHeMblfi. TaKb, Ha BO- 1

1) IlpaBo 0TKa3a orb 3amHTbi oTBtnaerb cSmeMy Hanajiy o upaBk no* 
BkpeHHaro OTpenbca orb aoB'fepeHHOCTH. IlpaBOM'fcpeH'b Jin TaKoft OTKa3i> Bb 
oTHomeHin KJiieHTa, KaKb MaH^aiiTa, sto jipyroii Bonpocb. KoHenHO, oTpeKUlificii 
ons BejieHia 3amnTbi 6e3b nocraTonHaro ocHOBaHia Moarerb 0Ka3aTbcs HapyniH- 
TejieMT> coraanienifl MaHAara. lipu HajinnHOCTH AOCTaTonHbixb ocHOBaHift 0TKa3b 
AOJDKeH'b 6biTb KBajffl^HųnpyeM'b k3kt» npaBOM'hpHbift, no HananaMb HeBoa- 
mohchocth ncnojiHeHifl. Jins Ha3HaųenHaro 3amnTHHKa yBOJibHeHie orb o6a3aH- 
HOCTefi (no oKOHųaHiH 3amnTbi) nponcxoflHT'b t^mh >Ke nyTHMH, hto h Ha3Ha* 
ųeHie, t. e., y Hacb—B.nacTbio h ycMOTptHieMb cyaa. CKa3aHHHMb AaeTCfl OTB'hTb 
Ha Bonpoc-b (pHTOpnnecKiii) Appelton’a: „Estce en vertu du contrat que Tavo* 
cat cons_rve le droit de renoncer aprės coup aplaider une cause ąu’il avait 
d’abord acceptėe? (op. cit. p. 402, cm. Ta Kace 397 s.) Bb oraonieHin contrat que 
lie l’avocat ė son client, Htrb h3ao6hocth, ayMaeTCH, npndtraTb, Kb ncKyc- 
cTBeHHHM'b KOHCTpyKiifaMb „opėration de service public* „opėration auxiliaire 
du service de Ia justice' etc., KaKb to jrfcJiaeTb (ppaHny3CKift aeropb.—rio H-fe* 
KOTopbiM'b 3aK0H0AaTejibCTBaM'b, Hanp., repMaHCKOMy, ofiBnnseMbift HMkeTb npaso 
AOMoraTbCfl' B03CTaH0BJieHifl cpoKoBb odMrajioBanifl, nponymeHHbiXb ero 3amnT* 
HHKOM-b 6e3i> ero bhhh. CBHfltTejibCTByeT'b jin TaKoe HHjiHBHjiyajibHoe npaBtuiO 
o „nyCmmHOM'b xapaKTept“ 3amnTbi n o6b oTcyrcTBin npHMoft ropnAnnecKoii 
CBH3H MeiKny AbficTBiflMH 3amnTHHKa h npaBaMH noA3amHTHaro? 3fo CKopte 
ocodbiii favor Kb odBHHfleMOMy, KOTopbift Boofime He AOJDKeHb TepntTb HaKa3a» 
Hie hjih HHbifl HeBbiroflHbifl nocaijicTBifl yroJiOBHaro cyna no bhh1> koto 6bi to 
hh 6buio TpeTbJiro, bt> tomt> nuark n CBoero 3amnTHHKa. YKa3aHHoe npaBo He 
npHHamieMCHTb npoKypopy, xota OHb, HecoMHknHO, npeacTaBJUieTb „nyfijninHbie 
nHTepecbi*. Bi> TepMaHiH He Maao cTopoHHHKOBb STofi npHBHJieriH odBHHae- 
Maro (Schwarze, Lijwe u ap.), ccbuiaiomKXCH Ha to, mto 3irfecb HAeTb pknb o 
He3aM±HHMbixb npaBaxT> nejioB^Ka. Ho ecTb h npoTHBHHKn: Lohn, Thilo, h ap., 
cm. y Cahn’a, op. cit., S. 35. HanibYcTaBb stoto H3bflTin H3i> o6niHXb HopMb 
AJifl odBHHfleMaro He npiianaerb (xoth bt> HkKOTopbixb oco6bixb oiynaJKb oho 
0Ka3biBaeTCH Heo6xoAHMbiMb).

2) Cm. Lilienthal, Strafprozessrecht, 1923, S. 26.
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npocbi, Kacaiomieca (J)aKTHxiecKHX’b AaHHbDCb h očc’roHTejibCTB'b, 
OTB'hT’b Aaerb jihhho noA3aiHHTHbiii, Ta K'b Kaicb bth jĮaHHbia h 
očcTOjrrejibCTBa ne Moryrb čbiTb xopomo H3B4>CTHbi 3ani,HTHHKy ').

OTHOiiieHie 3amnTHKKa K'b očmeMy 3aKOHy n kt> koji- 
jieKTHBy (rocyflapcTBy) onpea^JifleTCH čojibiiie OTpHijaTejibHO, 
n-feMi. nojio:KHTejibHO. 3amHTHMK'b He AOJiiKeH'b HapymaTb yBance- 
hih K'b cymecTByromeMy npaBonopjiAKy n K'b cyny. 3amHmaa 
n oxpaHHH npaBa cBoero KJiieHTa, OHb He AOJDKeHb o6xo#HTb 
HH 06nĮHX'b 3aK0H0B*b,  yBaiKeHie K'b KOTOpbIM'b COCTaBJIHeTb 
HenpeM'feHHbiii aotitb 3aiHHTHHKa h ero npoc^eccioHaJibHofi a^h- 
TeJIbHOCTH, HH npaBHJTb HpaBCTBeHHOCTH H HeCTH, He JĮOJDKeH’b 
npHČ'feraTb JŲLSi AOCTHHCeHlH K'b npOTHBO33KOHHbIM'b CpeA-

*) 9to, nocniflHee, BnpoųeM-b, naate He HCKmoHHTejibHoe cboSctbo yro- 
jioBHaro npoiiecca: rpajKaaHCKift npouecc-b TaioKe CTpeMHTca pacumpuTb npaBo 
cyaa Ha HenocpejicTBeHHbiH CHonieHia ct> caMHMH TAJKymHMHCH.

2) ApceHbeBb, 3aMtTKH o pyccKoft aABOKaTyp'b, 1875 CTp. 179, ptm. 
CIIB. Cob. npHC. noB. 1892/93—15, Mock. 1889/90-115, 1886/87-17, Mock. 
1887/88—126; MapKOBi, IlpaBHJia ajiBOKaTCKOii npotįecciH bt> PocciH, CTp. 215, 
217. EMy npHHaoeHCHT-b caMoe mapoKoe npaBo kphthkh h ouIhkh atficTBifi npaBH- 
TeabCTBa, ajiMHHHCTpaiiiH, cyae6Bbix'b opraHOBt, np0H3B0flHBniHxi pa3Cjrfcj[0BaHie 
h np., h MacTHbncb JiHU'b. „Ilo cjiOBaMi. 3aK0Ha (ycT. Yr. Cya. ct. 745), 3amnT- 

HHKy BocnpemaeTCfl He oiybHKa jrhiicTBiii AOJi>KHOCTHbix’b ahiįi, ynacTBOBaB- 
mnx'b B'b npoH3BOACTB'fc jufe/ia, a JiHinb HapymeHie aozoKHaro k'b HHMb h BooSme 
K'b yc'raHOBJieHHbiM'b BJiacrHM'b yBajKeHia, B'b mcmt. pastorale oneBHflHO.* Pini* 
yr. ,nen. CeHaTa 1868 r. M 577. KpHTepift 3jrfecb TOJibKO oahhi,—noAb3a fliaa 
hjih—KaK'b 3to cĮ)opMyjinpoBaJi° eme pHMCKoe npaBo Aaxe ajih rpa>KAaH- 
cKHX,b Atjrb—non ultra quam litium pascit utilitas (Cm. HacTaBHTeabHbm pa3cy- 
jKjieHifl MocKOBCKaro CoB'frra npac. noB. 1884 '85—111, y MapKOBa, npaBHJia an- 
BOKaTCKOft npo<J)ecciH, CTp. 220, 221).

3) CpBH. CnyneBCKiii, yųefiHHK'b pyccKaro yroa, npoųecca, crp. 276.

CTBaM’b, XOTH 6bl STOTO npHMO TpedOBajIT, OTB Hero KJlieHTb* 2). 
B'b A'hJI'b HHTepnpeTaųiH npaBOBbIX'b HOpM'b 3ailŲlTHHK0M'b He 
MOHCeTb pyKOBOAHTb HHOH npHHIĮHITb, KaK*b  TOAbKO npHHUHn'b 
06'beKTHBHaro noHHMaHifl, xoth B’b nepByio onepeAb oht> o6pa- 
maerb BHHMaHie Ha CTopOHy HHTepnpeTaųin, čziaronpiHTHyio 
AJisi noAsainHTHaro, He nocnran Ha čyKBy h cMbic/rb A'fencTByio- 
njaro 3aK0Ha3). PaayM'beTca, KaKie-jinčo npejjycTaHOBjieHHbie 
TOHHbie M'bpKH h npieMbi aji'bcb HeyM'bcTHbi, aa h HeMbicjiHMbi. 
yBaaceHie kt> cyay noHHMaeTCH B'b jĮBOHKOM'b CMbiczrb. Bo-nep- 
BHX'b, 3aniHTHHK'b, KaKTb CBoero po.ua opraH'b npaBocyn.ifl, xoth B'b
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ycjiOBHOM'b 3HaqeHiH, AOJDKeH'b AepacaTbCfl bt> cbocmb noBeneHin 
Ha cyA'fe ypoBHH, cooTB'bTCTByiomaro ero 3BaHiio h nojioHceHiio. 
rioHHMceHie stoto ypoBHH OTpa3HJiocb 6m HečjiaronpiHTHo Ha 
AOCTOHHCTB'b Cy^a H nOHTeHlH K*b  HeMy ’)■ Bo-BTOpMX'b, 3a- 
HĮHTHHK'b odHSaHTj HenOCpeACTBeHHO COČJHOAaTb pecneKTb H 
noHTeHie kt* cyny h kt> cocTaBy cyna, nepe.n.'b kotophm’b ohij 
BbiCTynaerb. H'hrb, Ka3a/iocb 6bi, HHnero Čojrhe OTpajŲiaro h 
yrbniHTejibHaro rjik cynečnaro A'bsrrejisi, KaKb spartume iiapCT- 
Byiomaro MeJKny cyAOM’b h 3aiiŲiTHHK0M’b cor/iacin h č/iarojKe- 
jiaTe/ibCTBa. Bt> Tanofi aTMoetjjep'b npeacTaBjiHeTCH 6ojrhe 
AOCTynHbIM'b H B3aHMH0e nOHHMaHie H npHČJIHJKeHie KTj 
HCTHH'h. Ho—h sto cjrh.n.yeT'b noAnepKHyTb—He ott> oahoto 
3am,HTHHKa TpedyeTCH yBanceme: ero AOJDKeHTb 0Ka3biBaTb bi> 
paBHOH M'bp’b H CyA'b, He CHHTaHCb Cb T'feM'b, KTO HMeHHO BT> 
AaHHyio MHHyTy HcnojrHHerb po/ib 3aiiĮHTHHKa* 2). SaKOHij naerb 
cyny (npeAC'bAaTejno) npaBo ycTpoiicTBa očmaro nopHAKa b^ 
3aci,ziaHiH h HačJHOAeHin 3a npaBHJibHbiM'b xonoM'b A'fejia, crajio 
čbiTb, h 3a noBeAemeM'b ynacTHHKOB'b, bt> tomtd HHCJrfe h 3a- 
mHTHHKa. Ilpe.zic'bAaTejib hjih nepBonpHcyTCTByiomiH BnpaB'b, 
cjrbAH 3a rbM’b, htoSm BC'b HaxoAHiniecH bi> nyčJiHHHOM’b sac’b- 
AaHiH cyneČHaro M'bcTa coČJHOAajiH „npaBHjia (JjiaronpHCTofi- 
hocth, nopH.a.OK'b h THHiHHy", A’hjiaTb 3aiųHTHHKy npeAOCTepe- 
H<eHie h BbiroBopbi 3a HapyineHie nopa^Ka, a Taoce 3a HenpH- 
CToiiHoe noBeAeHie bij OTHonieHiu npoTHBHHKa, npH noBTopeHin 
ace HapynieHia, y^ajiuTb ero H3i> npHcyTCTBiH3). (IlpaKTHKyeMoe 
jiHineHie 3aniHTHHKa cjioBa, 6e3i> ynaJieHin ero H3*b  npucyTCTBisi, 
HenpaBHJibHo: TaKofi AnciinnjiHHapHOH M'hpbi aaKOHij He 3Haerb). 
ri0CK0<ZIbKy 3aiHHTHHK'b OCTaeTCH Ha nOHB'b HCIIOJIHeHifl CBOHX'b 
4)yHKųifi, nocKOJibKy A’hiicTBifl h cnoBa ero He BbixoAHT’b 11315 
rpaHJHĮ'b 3amHTbI, He KaCaiOTCfl „OČCTOflTeJIbCTB'b, He HMisIOIIŲDCb

1) CpBH. Chase, Blacstone’s Commentairies of the law of England, 1926, 
p. 993, rffb TpaKTyeTca Aaxe o BcooTB'feTCTBeHHOM'b° noBejieHiH 3amnTHHKOB'b 
(aflBOKaTOBt) h bh± cy.ua. HejĮonycTHMbi, hjih hhxt> aKTbi ABHaro HenomeHia kt> 
cyay, Kaat TaKOBOMy, h Bce to, hto creats among the people a disgust against the 
courts themselves. (Bt TaKOMi cmhcji± h fieabriftcnafl npaKTHKa).

2) 3Hhcb, KaKi> n bt> ApyrHX'b CJiyqaHXb, BnojiHt npnMiHHMO aaMtųame, 
CA'fcjiaHHoe repMaHCKHMi> mhhhctpomt> kjcthuih Koch-Weser Ha C-btant ropn- 
cTOB'b bt> 3ajibii6yprk „Das Wichtigste an der Rechtsflege ist die PersOnlįchkeit 
dės Richters.“

s) yųpeJK/Į. (3y.ii. ycT., crr. 154—158.
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HHKaKoro OTHOineHis kt, jrbjiy“ ’), ohi> He jiojDKeH'b 6biTb ocra- 
HaBJiHBaeM'b cyAOM’b, CKOJib 6h cyny TaKoe ero BbicrynjieHie hh 
Ka3ajiocb HeHyjKHHM'b hjih 6e3iĮ'fejibHbiM'b no cyiųecTBy. Cyzrb 
rOBOpHTb pe3OJHOUiHMH, a He SaM’fenaHlHMH BO BpeMfl pa36H- 
paTejibCTBa

Mencuy rbM'b h y Hacb h Ha SanajŲb cjiHniaTCH nacio xca- 
<zio6h Ha TaKoe oGpameme cy#a cb 3aiiiHTHHKOM’b, KOTopoe He

i) ycT. Yr. Cya., ct. 745.
S) Mm 3HajiH npeflcfyiaTejifl, KOTOpbift no aaMCAOMy noBOjiy ocraHaBJiHBaab 

3aniHTHHKa: „9to anniHee, o6b 3T0Mb Bm yace roBOpnjin, sto He othochtch kt» 
fffejiy“ h np., He yacHaa ce6t, hto coSctbchho 3amHTHHKb HcnojiHaeTb Ha cyjit 
cboh (JjyHKnin TaKi> »e, KaKb cyAba cboh, no M-fept cBoero pa3yMtHia, h hto 
ocTaHOBHTb 3anxHTHHKa M03KH0 He no npOH3BOJiy, a jinnib totas, Kor.ua caMb 
3aK0H"b Aaerb Ha sto npaBO. Oah3>kam stoti npeAcfcAaTeab npepBaab 3aniHT- 
HHKa 3aM'bnaHieM,b: „Zltao y»e AoeraTonHo hcho“, Ha aro 3amnTHHKb eMy B03- 
pa3Hjn>: „BaaroBOJiHTe cKa3aTb, bt> nbio nojib3y acHO, ecan bt» noab3y noAcyAH* 
Maro, a ceftnacb ate KOHnaro ptab, ho ecan bt> noab3y odBHHeHia, h 6y«y npo- 
no®KaTb."O TaKOMi »e npn6an3HTeabHO Ka3ycb, HM^BineMb m±cto Bb napHac- 
ckomtj cyA'h, cooSniaeTca y 4>oftHHHKaro. npHX0AflTb na naMHTb 3HaMeHHTMH 
cJiOBa njiHHia Mjiaflmaro, KOTOpMft nHcajn>, hto, Hcnornaa o6fl3aiiHOCTH cyAbH, oht> 
naerb opaTopy „CTOJibKO bojįm, CKOJibKO TOTb npocHTb“ (Bb Phm^ bt> to BpeMa 
nojiarajiocb orpaHHneHle jvia KpacHoptnia, 3aKjnonaBineeca bt> tomt., hto ajih pineft 
ęTopoHi cyju moti onpejrfejiaTb MaKCHMyM"b BpeMeHH, nocatsHee xe HSMipajiocb, 
KaKb h bt> rpenin, BoaaHbiMH nacaMH—KJiencHjipoft). „XoTaqacToroBOpaTb H3JiHniHee, 
ho Jiynme, htoSm h sto 6mjio cKa3aH0, n'bMb htoGm He 6bui0BMCKa3aH0 Heo6xoAKMoe. 
JlpH tomt» >Ke, nona He Bbicjiyinaenib, Henb3a cKa3aTb, hto n3aninHe h hto H'feTb“. JIh- 
recTbinpaMO npeanncMBaan Tepn'feauBO BbicjiyniHBaTb opaTOpoBb Ha cyat: Circa 
advocatos patientem esse procensulem opportet, Dig-, L. I, t. XVI, f. 9. § 2. (Cm. 
BacbKOBCKift, OpraHHsania aaBOKaTypbi, I, CTp. 54). Oaha pyccKaa CyaeČHaa Ila- 
jiaTa nncajia Bb MOTHBaxb kt> npnroBOpy, hto OHa noroMy OTKJioHHJia Aonpocb 
HOBbixb CBHA'bTeaeft, hto y Hea yxe cocraBHJiocb Bb jrfejit nojiHoe ydiacueHie, 
KOTOparO He MOTJIH 6bl H3Mi>HHTb CBHjrfeTeJIH, He3HBHCHM0 OTb COflepiKania HXb 
noKa3aHift. CeHaTb OTM^unab 3T0Tb npnroBopb, ynasaBb, hto cHanaaa HyjKiio 
6mjio AonpocHTb cBHutTejieft, a 3arfeMb ya<e pa3cywiaTb o cnocodHocTH nxb 
BJiiaTb Ha yč^HŲieHie cyjia. AHaaornaHO 3T0My BecbMa nept^KO ohihSomho ay- 
MaeTb cyflb, hto C03AaBineeca y nero MHiiHie no A'tay He noKOJiefijieTb 3aniHT- 
HHKb, „HTO 6m OHb HH TOBOpHJIb“. Me>K,n.y 1±Mb IiyjKHO BblCJiyiIiaTb 3aiHHTHHKa 
AO KOHųa, HTOfjM CyAHTb, HaCKOJIbKO CKa3aHH0e HMb OTHOCHTCH Kb A’bay H 
HMieTb 3HaneHie jųih ptniHTeabHaro aaiononeHia cyaa. Ilo į)paHny3CK0My 3a- 
KOHy—aeKpeTb OTb 30 MapTa 1808 r.—„lorsąue les jages trouveront qu‘une 
cause ėst Suffisoment čclaircie, le prėsident devra faire cesser les plaidoiries.“ 
9T0ft Mtpoft ptAKO nojib3yioTCH bo ^paupin, KpoMi toto, ajih npHMtHeHiH ea 
Heo6xoAHMO, aTofibi cyabH, t. e. eAPiHoraacHO Bcfe 3acįjiaiOLnie MaracTpaTbi, H3b 
KOTopbixb KaacAbift HM'heTb HHAHBHAyaabHoe npaBO dbiTb BnojiH"b ocB'b.aoMJieH- 
HMMb, npn3Haan, aro „atao aocTaToaHo BMacHeHO“ (Appleton, Traitė de 
la profession d’avocat, 1928, p. 309).
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coTB’hTCTByerb HXb 3BaHiio h noaoHceHiio h poHfleTt KKb bt> r<na- 
3axi> KjiieHTOBij h nySjiHKH. BbiBajiH HeoAnOKparao cjiyqan 6c- 
TaBJieHisi 3amnTHHK0M’b 3ajiH 3achAanisi BCjrbACTBie Hpe3Mhp- 
HbixT> crbcHeiiifi co ctopohm npeAcMaTejifl cyn,a, ųpe3MhpHbix'b 
orpaHH^eHifi npaBb 3aiųHTbi, HaxoAHBinie He TOJibKO onpaBjia- 
Hie, HO H OAOČpeHie CO CTOpOHbl CoB'feTOB'b npHC5DKHbIX'b IIO- 
B'fepeHHbix,b (IleTepGyprcKaro, MocKOBCKaro h #p.). ^bctho- 
cth, pasMcneHo 6bmo, hto ecjiH cnocoč'b odpameHia npeAcbAa- 
TejIH Cb 3antHTHHKOM'b HBJIHeTCH rpyČblM-b H HenpHJIHHHbIM’b, 
3aM-feqaHiH ero AhjiaiOTCH bt, ph3K0H HecooTBhTCTByiomeH 
AOCTOHHCTBy Cy^a (JjOpM'b, TO 3amHTHHICb He AOJDKeH’b Tep- 
irfeTb Toro yHH3HTe<zibHaro odpameHin, ho odiraaHb 33HBHTb 
CyAy O HeBO3MOHCHOCTH npOAOJDKaTb npH IIOAo6HbIX’b yCJIOBiflXT> 
3aiH.HTyH, CJIOJKHBb Cb Ce6fl 06fl3aHH0CTH 3aiIJHTHHKa, yAaJIHTbCH 
H3T> 3a;ibi cyaeČHaro 3acb,naHisi“ IlycTb hm^iotch OTA'h/ibHbie 
3amHTHHKH, čpaBHpyiomie CBoeii poabio, 3aAhBaiomie CBHAhTe- 
jieH, npOKypopa h Aaace cyjŲb, cČHBaiomie CBHA'bTejien cb TOJiKy 
h np.; pacnpocTpaHHTb odium defensionis Ha BC'hx'b 3aiHHT- 
HHKOBb, nOAHHHHB'b HX"b KaKOft-TO CneiĮH^HHeCKOil KapaTCJIbHOH 
BJiacTM cy#a, Hhrb npaBHJibHaro ocHOBaHia. 3amHTHHK*b  bastomi* 
OTHOineHiH, t. e. bt> OTHOineHiH AHCiĮHiuiHHapHaro BO3A'bficTBiH, He 
Moacerb čbiTb npHpaBHeHTb kt> oČBHHneMOMy. Ero nojionieHie Ha cy- 

JtOJDKHO ČbITb TaKOe 2Ke, KaiCb H nyČJIHHHarO OČBHHHTeJIfl H ca- 
MHX'b cyAefi. HacTaBHTejibHbiM'b hbjihctch cjrbAyiomee npaBHAo 
mopMxcKaro 3aK0Ha: „Alle bei dem Strafverfahren mitwirkenden 
Personen, Richter, Gechworene, Untersuchungsbeamte, Anklager 
und Verteidiger sollen mit Ernst und Ruhe zu Werke gehen, 
weder gegen Partein noch gegen eugen sich Drohungen und 
Beleidigungen erlauben und sich aller Enstellungen der Wahr- 
heit enthalten.“

«) Pinu. Mock. Cob. npn. iiob. 1903/04—481, 1902/03—84, 1892/94-38, 
y MapKOBa, npaBuaa aABOKaTCKOft npoįjeccin, cTp. 239, 241. Bi> apyroft pa3T> 
yKa33H0 6hjio, hto yxoAi> 3amnTHHKOB'b H3i> 3ajibi 3aciAaHia 6biJii> 
eflHHCTBeHHblM'b BO3MOHCHbIM'b H AOCTaTOcIHbIM"b HXT» npOTeCTOMl npOTHBT> He- 
npaBONrfepHbDCb jitiicTBift cyaa, ptiu. Mock. CoBfcra npnc, noB. 1906/07—72, 
ib„ CTp. 257.

2) Ruth, op. cit,, S. 117,

Hh bt> KaKOMi*  cjiynah He Moacerb 3aBHchTb orb cy.ua, 
phmaiomaro Ahjio, 3aiiĮHTHHKT>, Bbicrynaiomiii bt> nponeccha). 
Sūum cuiąue.
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IV.

yronoBHaa 3amma et tohkh 3ptHia pe^opMbi.
O6fl3aiejibHaH 3amiiTa h pacniHpeHie ea npefltjioBi>. Oapyri jibut>, hm^- 

K>mnx’b npaBO 3aHHMaTbca yroaoBHoft 3amnToft. Heo6xoAHMOcTb ynponeHifl Ha- 
najrb paBeHCTBa oČBHHeHia h 3aniHTbi. 3aniirra flo cyae6Haro 3acfeaaHiH—Ha 
npeaBapHTeabHOM'b caiacTBiH.

Hto HHCTMTyrb yrojiOBHOM 3ainnTbi cTpa^aerb y Hacb 
KpynHbiMH zteįeKTaMH, sto He nojvie>KMTb coMH'hHiio. Ero na-b- 
HHbl BeJIHKH H HyBCTBHTeJIbHbl. OHH 06yCJI0B7ieHbI OTHaCTH He- 
coBepineHCTBOM'b Hainero yrojioBHaro npoųecca Boočiųe, He npo 
HHKHyTarO B'b ĄOCTaTOHHOii M'fep'b OnpeA'fe.ZieHHOCTbK) H npHHHH- 
niajibHOCTbK), oTnacra H’hKOTOpbiM'b OAioaHbiM'b OTHomeHieM'b 3a- 
KOHa Kb 3aniHTHHKy, T'feM'b HeAOB’hpieM’b, KOTOpOe 3aiUHTHHK'b 
Bbi3biBajrb y Hainero 3aKOHOAaTejifl bo Bcb BpeMeHa h KOTopoe 
He AaBajIO BO3MOMCHOCTH OTBeCTH 3anjBTHHKy B'b yrOJIOBHOM'b 
nponecc'b nojuočaiomee eMy arbcTO.

H'feKOTopbiH ctopohm Hainero nponecca odpamaiOT’b Ha 
ce6a ocdčoe BHHMaHie B'b btomt* OTHomeHiH h Tpedyrorb co- 
0TB'hTCTBeHHbix'b 6e3OTJiaraTeJibHbixb peįjoparb.

L He CMOTpii Ha to, hto Hanrb saKOHii ncxoAHTb H3b 
TOKI HCTHHbl, HTO 33IHHTa eCTb „npHMOft HHTepeC*b  OČlIĮeCTBa“, 
BecbMa mhoto yrojioBHbix,b nponeccoB'b, Aaxce caMbixb Ba>KHbix’b, 
npoxoAHTb y Hacb 66311 BCHKaro ynacTin 3ainHTHHKa. Ilpn ot- 
cyTCTBin 3ainHTHHKa no cor/iaineHiio, TaKOBOH y Hacb Ha3Ha- 
naeTcn cyAOM'b no BC'bM'b A'fejiaM'b, pasČHpaeMHM'b B'b OKpync- 
homti cyA'b, ho ana Ha3HaqeHin nyx<Ha npocb6a oČBHHaeMaro, 
KOTOpaa B’b čo^binHHCTB'b cjiynaeB'b oTcyTCTByerb, Tani*  hto 
OČBHHHeMblii OCTaeTCH B'b KOHU’b KOHnOBb BH'fe 3aiIĮHTbI. IIpM- 
HHHbi TaKoro OTHomeHiH oČBHHaeMaro Rb cbohm'b ate HHTepe- 
caMb KopeHHTCH rjiyčoKo B'b qe<zioB'bqecKOH ncnxojioriH. O6bh-
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HsieMbie, co3Haiomie cbok) BMHy, He TpečyKrrb 3anxHTHHKa, 6oacb, 
HTO 3T0 COHTeHO ČyACT'b 3a KOCBeHHOe npH3HaHie BHHM. Tfe, KO- 
Topbie nyBCTByiOTb ce6n HeBHHOBHbiMH, no/iaraiOTb, hto ohh 
jierKO o6oiiAyTCH 6e3i> 3amHTHHKa, B’b neivrb hmi. npHX0AHTCH 3a- 
rhM’b nacio pa3onapoBbiBaTbCH. „OČBHHaeMbiH, c^HTaiomin ce6a 
CBOSoAHblM’b OTb KaKOH-JIHČO BHHbl, CKOP'fee BCerO CKJIOHeH'b 
BeCTH TŲ^JIO 6e3T> 3aHĮHTHHKa, B'bpfl B’b CBOK) npaBOTy H B’b TO, 
hto OHa čy/ierb 66311 Tpyjja npH3HaHa, h Kor.ua oht> yBHAHTb, 
HTO 0H11 B’b 9T0M11 OHIH6ch, TO B’b 6oJIbUIHHCTB'b CJiynaeBli 
no3flHO yace npocHTb o 3auiHTHHK'b“ 1). Ty nce MHCJib bhck33h- 
Bajia komhccih ajih petįjopMH repM. yroJioBHaro npoųecca bt> 
cbohxt> pa3cy)KAeHiHxii 1903 h 1905 r.2 3). no 3aKOHy HaineMy, 
JIHUIb npH pa3CMOTp’bHiH aneJIJI5miOHHbIX'b HOJIOČli H npOTeCTOBli 
B’b Cy^eOHOH najiarb, „noAcyAHMOMy, He H36paBineMy ced’b 
saiiĮHTHHKa, OH”b Ha3HanaeTCsi npeAC'feAaTejieM'b najiaTbi, koto- 
pbifi H3B^maerb o ceMi> nOAcynHMaro“8). 3A^Cb, TaKHMTb o6pa- 
301^1,, 3amHTHHKi> onpeA'bjnieTCH no BCHKOMy jrfejiy, npHHeMii 
OČBHHfleMblH, KOHeHHO, COXpaH5ieTb npaBO OTK33aTbCH COBepnieH- 
HO OTb 3anĮHTHHKa HJIH 33M^HHTb Ha3Ha<ieHHarO H36paHHbIM’b. 
Tanoft nopHAOKii acejiaTejieH’b 6bun> 6h B’b KanecTB'b o6iųaro, 
ci> pacnpocTpaHeHieMii ero Ha Bet yrojiOBHbia A'bJia, pa36Hpaio- 
miflca B’b OKpyjKHOMii CyjŲb. Xoth 3thmt> nponBJieHa 6HJia 6h 
H^KOTopan cneųiajibHaH oneKa HajŲb jiHHHOCTbio o6BHHHeMaro co 
ctopohh rocyAapcTBa, ho OHa HeH36'b)KHa bi> AaHHOMi> cjiyna'h 
B’b BHAy H3JIO>KeHHbIX'b C006paHCeHift o61» HHepTHOCTH caMoro 
o6BHHHeMarO, Cb KOTOpOH HeH36*b)KHO  npHXOAHTCH CHHTaTbCH 
B’b AaHHOMi> cjiyna'b 3aKOHy.

>) Bayer, Die Verteidigung im Strafprozess, 1908, S. 13.

a) Bayer, S. 26.

3) Cm. 883 ct. Yr. Cysonp.

HeCOMH'bHHO, HTO BCfe IlHBHJIH3OBaHHbIH CTpaHbl nOIIIJIH B’b 
3TOM11 OTHOineHiH ropa3Ao 6ojrbe BnepejŲb, h^mti mh. B’b Tep- 
MaHiH, Hanp., 3aiu,HTa Heo6xoAHMa bo Bcfecb .ą'hjm'b, pa36npae- 
Mbixii cb ynacTieMii npHCSDKHbncb 3acbAaTejien, a Taione Tor.ua, 
Kor^a o6BHHneMHfi rnyxb hjih H'hM'b. B’b ApyrHXi> cjiyqaHX'b 
Ha3HaqeHie MOHceTb nocjrhAOBaTb bt> 33bhchmocth oti> ycMOTp'ii- 
hih cyAa, no npocb6'b o6BHHsieMaro hjih von Amtswegen, Kpo- 

Toro, ajih TaKHXii A'bjrb, B’b KOTopbixii npeAMeTOMb pa36n-

Kor.ua
Tor.ua


— 90

paTe/ibCTBa hbjihctch atome, cocTaBjiHiomee, He33BHCHMo orb 
peitHAHBa, „npecTyimeHie“, Ha3Ha*ieHie  3am,HTHHKa o6a3aTejibHO, 
KOJIb CKOpO OČIj STOMT*  3aflBHJTb npOCbOy odBHHHeMblft BT> Te- 
neHie Tpex,b aneft co ahh BpyneHiH eMy oČBHHHTCJibHaro aitra. 
3aniHTHHK,b Mo^cerb ObiTb .nairb ynce bo BpeMH npeaBapHTejib' 
Haro cjrhACTBifl ’). Bo <J>paHnin oČBUHHeMOMy, nojvieiKameMy 
accH3HOMy cyay h He H36paBineMy ced'b 3aniHTHHKa, TaKOBoii 
onpeA'bjmeTCH cyaoM'b, a peine de nullitė de tout ce qjii suivra* 2). 
B*b  ABCTpin 3amHTHHK’b Ha3HanaeTCfl o6fl3aTejibHO bi> cyz^k npn- 
cjDKHbncb; ho h bt> ApyrHX’b cjiyqaHX’b HeHMymeMy o6bhhhc- 
MOMy, no ero HcejiaHiio, aaeTcn 3amnTHHK'b zur Aausfiirung be- 
stimter Rechtsmittel, zur Begrtindung dės vom ihm angemelde- 
ten Einspruchs gegen die Anklages schrift sowie fiir die Haupt- 
verhandlungen vom Gericht3). Bt> Ura ji i k (no 3aKOHy 1913 r.) 
Ha cyn.edHOM’b cji'hjįCTBiH (nei guidicio) odBHHaeMbin AOJDKeH'b 
ObiTb npeacTaBJieH'b 3am.HTHHK0M’b, a peną die nullita, no A'b- 
jiaMT*,  BJieKymHM'b HaKa3aHie He hhjkc nnra AHefi apecra hjih 
180 TiMpi) niTpaįia. 3antHTHHK,b He BJiacTeHTb ocTaBHTb 3amHTy 
Aa»e noA'b npejyioroM'b, hto HapyineHbi npaBa 3aniHTbi, a ecjm 
OH*b  3to mtoaerb, to Ha3HaqaeTCH Apyroii 3amHTHHK’b, npn 
OTKa3b xce stoto BToporo, Ha3HaHaeTCH npeAcbAaTejib coBtoa 
aABOKaTOB'b, koto pu n o6fl3aH,b npHHHTb 3anjHTy hjih nepeaaTb 
ee cBoeMy 3aM^CTHTeJiio 4).

1) Strafprozessordnung, §§ 140, 141, 142.

2) Code d’instruction crimenelle, art. 249.

3) Armenvertreter, Strafprozessordnung § 41.

4) Codice di procedūra penale, §§ 73, 77.

Ha SanaA'b rocyaapcTBO opraHH3yerb 3antHTy Oojibinefi 
nacTbio TaKHMTb oOpasoNTb, hto ee nojiynaerb bchkih oČBHHae- 
Mbift, npHBJieneHHbiH no cepb3e3HOMy AfeJiy. npH 3tomt> 3amnTa 
npejiocTaBjifleTCfl TaKOMy oOBHHHeMOMy He to/ibko Toma, 
Koma ohij He bt> coctohhih odp'bcTH ee 3a aeHbra, no HMy- 
mecTBeHHdMy nojioMcemio CBoeMy, — oftHa ABCTpin 3Haerb 
TaKT> Ha3B. Armenvertreter, apyrin crpaHbi pyKOBOflCTByiOTCH 
npaBHJiOM'b „Ar m und reich vor dem Richter gleich“,—ho h 
Toma, Koraa npHHHTb 3am,HTy 3aniHTHHK’b noneMy-jmOo OTKa3bi- 
BaeTCH, jih6o Koma oČBHHHeMbift He npnO'braeT’b kt, Heii no Ma- 
jiopa3BHTOCTH CBoefi, no Hepa3yM,bHiio h bo BC'hxrb HHbikb cjiynaflX’b.
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3Ta eĄHHCTBCHHaR npaBHJiBHafl tohks 3p"feHiH aojdkhb 6wtb 
ycBoeHa GyjĮymuM'b aaKOHOMi*  h y Haci>. OHa Bnojnrb rapMOHH- 
pyerb cb coBpeMeHHMMH npeACTaB/ieHiHMH o jih^hocth h esi 
cneųH4)nqecKHXT» npaBax'b. OHa—jiomncKasi KOHceKBCHiiiH hach 
paBeHCTBa, CyiIĮHOCTb KOTOpOfi CBOAHTCH He TOJibKO KT> (J)0pMa<ZIb- 
HOMy ypaBHeHiio BC'bK'b nepejŲB saKOHOMTi, ho h kt> co3AaHiio 
T^X"b BHyTpeHHHX,b ycjioBift, npH KOTopbix*b  3to ypaBHeHie MOr- 
jio 6bi HaftTH cbok) peajnnaniio. ycTpaHeHie pa3HTe;ibHbiX’b 
npOHBJieHifi (įiaKTHHecKaro HepaBeHcraa—yKa3biBajin mm B’b Apy- 
tomts M-bcrb—HacKo/ibKo noczrbAHee 3aBHcnrb He orb ecrecT- 
BeHHbix,b ocočeHHOcTefi, ecTecTBeHHbncb AapoBamfi h cnocoč“ 
HOCTeft HejioB'feKa, a očycjioB/ieHO očmecTBeHHbiM'b cTpoeM-b, 
(JiopMaMH opraHH3aiiiH — coųiajibHbifi HAeajrb KyAbTypHaro 
tiejiOB'fcKa, ajisi cTpeMjieHisi kt> KOTopoMy nomfaibi 6brrb 
npMJioaceHbi TBOpnecKifl cHJibi crpaHbi. H aaKOHii, ecAH oht> 
acejiaerb čbiTb opyAieivrb nporpecca (a TaKOBbiM’b ohi> no 
cymecTBy h AOAHceH’b 6biTb), He Moacerb He npHJioHaiTbCH kt» 
stok 3aAa^ ųHBHJiH3auiH h KyjibTypH CTpeMJieHie 3aKOHa 
o6e3neHHTb 06BHHHeMHX'b 3aiIlHTHHKaMH — TOJibKO OAHO H3"b 
qacTHbix'b nposiBJieHiH aKTHBHaro rocyAapCTBeHHaro BM'hinaTejib- 
CTBa B’b 6opb6y 3a BO3MOHCHoe HeaoB'feHecKoe paBeHCTBo.

1) Cm. BtjiflUKHH'b, HacTHoe npaBO bt» ochobhmx'& npHHUHnaxi>, 1928, CTp. 33,

2) Contra Ruth, op. cit., S. 37.

JlHHIb eCAH OČBHHSieMblil KaTerOpHHCCKH 33HBHT’b O CBO- 
earb HeacejiaHiH HM'hTb 3aiiĮHTHHKa, TaKOBoii He Moacerb 6biTb 
eMy Ha3HaqeH,ba). He cnpaBjiHTbCH cb HiejiaHieM'b oČBHHHeMaro 
AonycTHMO Toras, kotas ohts—MajiojrbTHifi (cHpOTa), 6e3yMHbifi 
H T. n.; T3KHX’b OČBHHHeMb^’b 3aiHHTHHK'b AOJDKCH'b aCCHCTHpO- 
BSTb He3aBHCHMO OTb HX*b  BOJIH H npHTOM'b Aa»«e B’b MeH’fee 
cepbe3HHX’b o6BHHeHisix,b. CayHaeTCsi, hto oGBHHsieMbifi 6'bHorrb 
OTb 3aiIĮHTbI elite no OCOČHMT), CneHH(į)HqeCKHM’b npHHHHaM’b, 
HMeHHo, BCjrbACTBie, Hanp., peAHrio3Haro H3BpameHia, BHyniaio- 
maro eMy Mbicjib o Heo6xoAHMOCTH a-sh Ayinn npHHHTin Ha ce- 
6h nyjKofi bhhh, o HenpOTHBJieHiH 3<zioMy, cnacHTe/ibHOCTH cTpa- 
AaHift h np. FIopoio oČBHHHeMOMy M-feniaerb o6paTHTbcn kt> 3a- 
niHTHHKy KpafiHHH anaTiH, rpammamaH cb MejiaHxojiieH, HaBH3- 
HHBbiH HAea— Zwangsideen h t. n. Bo Bchx,b 9TMX’b oiyqax'b 
mojkho HaiiTH H'feKOTopyio aHajioriio cb noM'hniaTejibCTBOM'b:
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Ha3HaHeHie 3amnTHHKa h 3Afecb He aojdkho dbijio 6bi 3aBHcbTb 
(de lage ferenda) orb bojih odBHHsieMaro, (JjaKTH^ecKH napaJiH- 
30B3HH0H ’).

JĮocTHrHyTb Toro, htočh H33HaqeHie 3amHTHHK0BT> iiijio y 
HaC*b  npaBHJIbHbIM’b nyTCM’b, 3TO 3HaqHTb ČblTb rOTOBHM'b Ha 
HtepTBH. 3th HcepTBbi aojdkho npHHecTH npeame Bcero caMO 
rocynapcTBO, accHniyfl Ha aaHHoe Abjio HSB'fecTHbiH cpeACTBa. 
TaKin cpeacTBa noTpedoBajiHCb 6bi ocodeHHO Tor.ua, Kor^a 3a- 
IIĮHTHHKaM'b npHXOAHAOCb 6bl OCTaBAHTb CB0H M'feCTa £JI3 y^aCTlH 
bt> BMis3AHHX'b cecciflx,b. 06*b  onpeAfcHiH B03HarpaxqieHiH H33Ha- 
ųeHHbiM'b 3am.HTHHKaM'b (aABOKaTaMTi) H3T> rocyAapcTBeHHOH 
Kaccbi ci> npaBOftrb B3bicKaHi*H  3a,rbM’b ynjianeHHaro ci> caMoro 
oČBHHfleMaro coAepxoiTb cneųia/ibHoe nocTaHOBjieHierepM. saKOHa1), 
K3i> nyČAHHHbmb cpeACTB'b B03HarpaiKAaeTCfl 3anjHTHHK,b bi> 
H’bKOTOpbDCb K3HT0H3X'b UlBCHUapiH * 2 3), a T3K2Ke BT> ABCTplH.

1) Bi> AMepKicfe, bt> H'feKOTopbixi> MtcTarb, cyuiecTByeTt TaKi> H83. ny6-
jinuHan 3auj0Ta, ocyuiecTBaaeMaa jiapaMK, H36npaeMbiMn HaceaeHieMi, hjih Ha3- 
HauaeMbiMH cyaoMb cneuiajibHO ajih Bejiems He0Mym0xi> o6BHHfleMbixT>
0 Tix”b, KOTopbie noJK-'/iajH 6bi ofipaTHTbca kb nydjmaHoft noMomn. nyčjmaHbiii 
3ani0TH0Kl> HBJIfleTCH AOJIHCHOCTHbIM'b OpraHOMB cyjia H nO7Ib3yeTCH UI0pOKHM0 
np8BaM0, ČOJlte IHHpOKHMH, 3aiUHTH0Kl 031> MHCJia SJIBOKaTOBB—(n. JI106-
jiBHCKift, cm. 4>oitH00Kift, KypcB YrojioRHaro CyjionpO03BOACTBa, 1915 r. 03.uahie, 
AonojiHeHHoe JlroSaaacKHM'B, CTp. 72). Tanas nydnHaHaa 3am0Ta He qjoK.ua BctxB 
HeflocTaTKOBi ,Ka3eHHoft 3aiu,0Tbi“; oHa MoateiB tpyHKiiioHHpoBaiB ysoBJie- 
pHTeJIbHO JIHHIb BB TaKOii CTpaH'b, K8KB AMepHKa, C TO JI b CHJieHB o6l0eCTBCH-
Hblfi KOHTpOJIb H AOCTaTOHHO pa3B0TO o6l0eCTBeHHOe MH'bllie.

2) Strafprozessordnung, § 150.
3) ,Ohne weiteres bezahlt der Staat den Verteidiger“, Ruth, op., 

cit., S. 58.
4) KaKi> Bbipa3HJicfl Korjia-To Mock. Cob. npac. noB.: „CoB'fcrb BbiBOA0jn> 

h BbiBojiHT'b o6a3aTejibHocTb 3310011 no Ha3HaqeHiio cysa H3B nojioaceHia, 3a- 
HHMaeMaro npncajKHoft aflBOKaiypoft, h rbxB oSssaTejibCTBB ea nepeši, crpaHoio 0 
oSmeCTBOM'b, BB CHJiy KOTOpbIXB OHa II0JIb3yeTCH H3BiCTHbIMH lipHBHaeriHMH“,

AĄBOKaTypa AOJDKHa y Hacb B03A0HCHTb Ha ceda dpeMH 
6e3Me3AH0H 3amHTbi bt, dojibiiieH M'bp'b, H'feM'b 0Ha A'b/iaeTb 
9to Tenepb, naMsrrysi, mto npeAocraBJiHeMoeeH npaBO Ha hckjuo- 
HHTe/ibHoe 3aHHTie BeneHieMi, qyx<HX'b odfl3HBaerb, a
TJDKeCTb 6e3IUiaTHbIX'b HAH Ma/IO OnJiaiIHBaeMbIX’b 3amHTb HCKy- 
naeTCH co3HaHieM,b HcnojiHeHHaro Ao/ira (nobile officium 4).

Tor.ua
qjoK.ua
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HaKOHenTb, aojdkhm 6biTb Mo6HJiM3OBaHbi h oGmecTBeHHbifl opra- 
HM3aiĮiH, 6/iaroTBopHTejibHbiH ynpeMcneHin h np. Bi> nocjrbAHeM'b 
OTHOineHin 3HaMeHaTejieH'b npjiM’bp'b Amviin, MaTepiajibHyio 
noMonjb oČBHHHeMOMy jvifl npnniaineHin 3amHTHHK0B'b OKa3bi- 
BaioTb pa3HH5i ycTaHOBJieHin coųiajibHOH noMonin, HHorna cneiii- 
ajibHO ajisi stoto co3AaB.aeMbifl aioiioHepaMn. Xoth no cbh- 
AbTejibCTBy Franąuevill’a 9Ta AbnTejibHocTb 0Ka3biBaeTcn Heno- 
CTaTonHon !), ho Bce ace bb AHrjiin, č/iaroAapji stok očiųecTBeH- 
HOfi OT3MBHHBOCTH, 6e33aiHHTHOCTb OČBKHSieMarO nO CKOJIbKO-HH- 
čyzib KpynHOMy Ab-ziy—HB^ieHie nonra HečbiBajioe. nonoČHan 06- 
mecTBeHHan HHnųiaTHBa 6bwia 6bi BecbMa noAxoA5imeH n y Hacr>; 
OHa HBMJiacb 6bi bt» cymHocTH cnpaBejvniBOK aaHbio, ynjia- 
nuBaeMoii o6m.ecTBOMB bb> nojib3y npHBJieKaeMbix’b no yrojioB- 
hmmi* A'fejiaM’b, KOTOpbie nacio hbjihiotch He HHbiM’b, Kaicb
HcepTBaMH očmecTBeHHaro ycTponcTBa h o6iųecTBeHHbix'b ycaoBift.

CaMB 3aKOH’b He Moacerb He npHMKHyTb kt> 9T0My CTpeM- 
jieHiio oče3neqHTb o6BHH5ieMbix'b 3aniHTHHKaMH. Ohb AOJDKeH'b 
npOHHKHyTbCfl TOft MbICJIbK), HTO BB B3}KHbIXB (ZŲbjiaX’bJ T. e. Ta- 
khxb, KOTopbin pa36npaiOTCH bb OKpyMCHOM'b CyA'b hjih bb cyA'b 
Bbicmaro paHra, Ka^Abifi oČBHHHeMbiH, jnnneHHbiH CBoero co6- 
CTBeHHaro 3aniHTHMKa, nojiynaerb TaKOBoro orb rocyaapcTBa, 
ecjin TOJibKO ohb OTb stoto He 0TKa3a/icfl expressis varbis.

Ptui. 1883/84—30: MapKOBB, npaBHJia anBOKaTCKOft npoįeccin bb PocciH, CTp. 260. 
3to o6fl3biBaerb aaBOKaTypy kb #Mo6HM3auiH chjib“, kb KpaftHeMy HanpsDKeHiio 
hxb, Koma bb CTpaHt omymaeTca bb tomb HaaoČHocTb. Pro deo zu arbeiten und 
nach Massgabe unserer Krafte ihm zu helfen, ist seit Iahrhunderten unser AMt, 3a- 
MbųaeTB, Me>KAy npouHMB, o 6e3njiaTHOMB BeaeHiH fl-fejiB Justizrat Magnus, Die Not- 
lage der Anwaltshaft, 1930, S. 42. He Bceraa HJieHbi Hameft npHCHHCHOft ajiBOKaTypbi 
OT«aioTB ce6b HCHbift omeTB bb cymecTBb stoII o6fl3aHHOCTH, khkb, BnpoueMB, h 
flpyrnxB o6fl3aHHOCTeft aflBOKaTa. lipo#. JleoHacB, npeactriaTejib CoBtia npnc. noB. 
JlUTBbl, pa3CK33bIBaeTB, UTO OJĮHHB „KOJUiera“ np03HajICfl eMy, TTOHe 3HaflBOBOC- 
npemeHin npioSpivraTb KJiieHTypy uepe3B areHTOBB-nocTaBinHKOBB. ABTopy HacTOfl- 
ihhxb ouepKOBB npHiiuiocb yStai-iTbca HeaaBHO bb OTcyTCTBia „3HaHia“ bb Apy- 
roft o 6 ji a c tu, npnuiJiocb ycjibiuiaTb otb npHCflHCHaro noBtpeHHaro TaKoe MH^nie, 
hto 3axiiHTa no Ha3HaueHiio—sto nepe»HTo kb ciaparo BpeMeHH h hto na 3a- 
naA'b „BbpoHTHO“ TaKoft 3amHTbi HbiH'h h^tb, TaKB Majio npOHHKaiOTca co3Ha" 
HieMB CBoero AOJira no OTHoineHiio kb HeHMynmMB noAcyAHMbiMB npeacTaBHTejiH 
aflBOKaTypbi, aasce H-feKOTOpbie 6oJite no3HTHBHbie! Bb 3Tofi o6jiacra CoBbTaMB 
n. n. npeACTOHTB eme HeMajio TBOpųecKofi padoTbi.

!) (d’OftHHIĮKift), CM. OSflCHHT. 3anHCKy KB npOeKTy HOBOfi peaaKIUH ycT. 
YroJi. CyAonp., t. 3, 1900, CTp. 90.
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H. SamHTHHKOM'b B'b yrojioBHOMB A’fejrfe BnpaB^ BbicryiiaTb 
y Hacb BCHKifi acejiaiomifi, Koro H36epeTB odBHHneMHiH. Ha 
3tomb nonpnuvb noABH3ajiHCb y HacB bb KanecTB’b „aočpoBOJib- 
UCBB", HapflAy Cb JIHIiaMH, ABHMCHMbIMH OČmeCTBeHHbIMH MOTH- 
BaMH H JIIOČOBbK) KB ČJIH^KHCMy (BB BHA'fe P'fcAKHXB HCKJHOHfcHiM), 
čojibnieH nacTbio coBepmeHHo HenoAxoAamie jhoah, 3aHHMaiomiecfl 
BKCiMoaTanjefi npaBocyzda h KjiieHTa pajįH KopbiCTHbixB n^jien, 
TeMHbie h HeB'bjKecTBeHHhie, BpeAHLųie noA3amnTHOMy h AHCKpe- 
AHTHpyiomie cy^B. Ha 3anaAis, no očmeMy npaBHjiy, bb yrojiOB- 
Hbie 3amMTHHKH AOnyCKaCTCB TO2IBKO OnpeA'fejieHHblH KpyrB jihiib, 
npeACTaBJiHiomiii codofi AOcraTOHHO rapaHTiii 3HaHifi n aočpoco- 
b^cthocth. 3to—npocjieccioHajibHbie, npH3HaHHbie aflBOKaTbi h 
npotfieccopa npaBa. no repM.ycT.Yroji. Cyaonp, *),  3amHTHHKaMH 
BnpaB'b įmrypnpoBaTb: die bei einem deutschen Gerichte 
zugelassenen Rechtsanwalte sowie die Rechtslelirer an deut­
schen Hochschulen (no«B nocjitAHHMH pa3yMhioTCfl npo- 
(į)eccopa n npHBaiB-AeneHTbi, npn tomb He tojh>ko yHH- 
BepCHTeTa2). Bb caMHXB HCK<znoHHTe<zibHbixB c^ynaaxB cyAB 
BJiacTeHB AonycKaTb h noeropoHHee jnmo, h to o6h<jho 
jinuib coBMhcTHO co „BHeceHHbiMB“. no Ha3Haneniio 3aniHTHMKa- 
MH MOryTB 6bITb TSKHCe AOJIHCHOCTHblH JUIIja CyAeČHarO B'bAOM- 
ctbh, He cocTonmia cy^bsiMH, h ropHCTbi (Retchskundige), Bbmep- 
McaBniie ycTaHOBJieHHbiH „nepBbift 9K3aMeHB“ fiir Justizdiensten3). 
Bb Abctpih TpečoBaHie bb aaHHOMB cjiyna'h eme cTpo»e, h^mb

!) § 138.

3) Strafprozessordnung, B3A. Doerr, 1928, S. 106 f., Rosenfeld, Deutsches 
Strafprozessrecht, I, 1926, S. 119.

®) npOTHB'b AOnymeHlfl B'b pOJIU 3amHTHHKOB'b 3THX1> nOCJliAHHXl>, 
kaKb noJib3yiomHXCH Ma/ibiMb AOB’fcpieM'b noa3aimiTHbix'b—Bayer, op. cit., S. 46. 
MoTHBbi repM. 3aKOHa (npoeKTa 1873 r.) rjiacmm: „Gebietet einerseits die 
Rūcksicht auf den Beschnldigten, demselben einen mčglichst weiten Kreis ffir 
die Auswahl dės Verteidigers zu gewahren, so fordert andėrseits die Riicksicht 
auf die staatlichen Ziele der Strafrechtspflege, dass nur šeiche Personen als 
Vertheidiger zugelassen werden, die eine unssere Gew2hr dafūr geben, dass 
šie die valle Einsicht in die Pflichten ihres Berufs als Vertheidiger besitzen. 
Noch beiden Richtungen glaubt der Entwari in geeigneter Weise Vorsorge 
getrofffen zn hoben“. no noBoay 9thxt> motobobt. mojkho eme 3aM'frniTb, mto h 
„HHTepecaM'b noflcynuMaro“ hc Bcerjia OTB'fcųaeT'b cBofioAHbiii AocTyni Bctacb 
Bb Kaapbi 3amnTHHKOB'b.
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Bt FepMaHiii: 3ainHTHHK0Mt He MOHcerb dbiTb TOTt, kTo He 3HS- 
HHTCfl Bt OCOČOMt CnHCKt, Bt KOTOpblfi BHOCHTCH, KpOMb npO- 
(J)eccioHajibHMxt aABOKaTOBt, eme H'bKOTOpMH Apyria jnma, 
HM'biomiH OTHOineHie Kt HayK'b npaBa hah cyAeČHofi A'hjrrejib- 
hocth x). Bo ^paHiŲH: COnseil de l’accusė ne pourra etre choisi 
par lui ou dėsignė pal le juge que parmi les avocats ou aveuės 
de la coūr royale (la cour d’appel) ou de son ressorf, a moins 
que l’accusė n’obtienne du president de la cour d’assises la per- 
mision de prendre pour conseil un de sės parents ou amisa). 
Bt UrajiiH nepejŲb „npeTOpOMt“ Moacerb BbicTynaTb Bt Ka- 
ųecTB'b 3amHTHHKa KaJKjĮbiH rpaamaHHHt.

Y Hact CyaeČHbie ycTaBbi obtaBHAH H3ČpaHte 3aniHTHHKa 
CBodojtHbiMt, npaBO 3anĮHmaTb npejrocTaBJieHO BcfeMt 6e3t pa3- 
6opa. IlpHHHTO 6bwio 3a npaBHJio, hto noB'fcpeHHbiMH no A'bflaMt 
yrojioBHbiMt Moryrb 6bnt, KpoM'fc npo(j)eccioHajibHbixt aABOKa- 
TOBt..., „h apyrin jinųa, KOHMt 3aKOHt He BocnpeiųaeTt xoA,aTaHCTBa 
no nyacHMt A'b-naMt“, h hto 3THXt nocTopoHHHxt He TOAbKO mo- 
Hcerb H3ČHpaTb caMt obBHHaeMbiH, ho Hxt MOHcerb, Bt cjryna'b 
HaAOČHOcra, Ha3HaqaTb h cyA'B* 2 3). Ha Tanyio TOHKy 3p^Hifl craAt 
h npoeKTt hob. peA« ycT. yr. CyAonp., HaxoAHBinifi, hto „no 
cpaBHeHiio et 3anaAHO-eBponeiicKHMH npoųeccyaABHbiMH koack- 
caMH Hanit ycTaBt yroAOBHaro CyAonpOH3BOACTBa coAepacHTt Bt 
Bbicnieii creneHH n^HHoe Hanajio o npeAOCTaBAeHiH noAcyAHMOMy 
H3ČHpaTb 3aHĮHTHHKa H3t IDHpOKarO Kpyra AHIIt, KOHMt 3a- 
KOHt He Bocnpemaerb xoAaTaficTBa no ny>KHMt A'fe-naMt“4), 
3to „A'bHHoe npaBO“, o KOTopoMt roBOpHTt npoeKTt, BOBce 
He čbiAO KaKHMt-AHČo opHrHHBAbHbiMt HOBOBBeAeHieMt pyc- 
CKaro 3aKOHa: TaKofi nopsiAOKt aoato AepJKaACH BHanaA'b bo Bceii 
EBpon-b. Ei n Freund kann fur den anderen antworten. Eme UlBač- 
CKoe 3epnaAO nocTaHOBAHAo: Ein jeglicher Mann kann Fūrsprech 
sein in deutschen Landen, den man in seinem Rechten nicht 
beschelten kann. Tant ace h Carolina. MaAO no Majiy, OAHaKO,

J) Osters. Str. Pr. Ordn., § 39, Frydmann, op, cit., S. 122 f.

2) Code d’instruction criminelle, art. 295.

8) Yct. Yroji. Cyaonp., ctt. 44, 90, 565.
4) Cm. OStsicH. 3ak. kt> npoeicry hob. peš. Yct. Yr. Cyaonp,, t. 3, 1900, 

CTp. 98.
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ctsjio iipoHHKaTb to rocnoACTByiomee Tenepb bt> EBpoįrfc yč'b- 
MCAeHie, hto 3ani.HTa Ha cyA'h ecTb A'k-no ocodbErb 3HaT0K0Bi>— 
lOpHCTOB'b ’). TOAbKO AHIVliH, CO CBOHCTBCHHblM’b efi KOHCepBa- 
TH3M0M'b, COXpaHHeT'b CTapyiO (į)OpMy nOJIHOH CBOČOAbl H36paHifl 
3amHTHHKa. npn Heo6binaiiHO noneTHOM'b noAoxceHin cy^a bt> 
AHEZliH H npH TOftTb yCAOBlH, HTO Cy/Ųb H ero „BblCOTbl“ TaMT> 
Boočme Ma/io AOcrynHbi jųih. o6biKHOBeHHbix,b, HenocBHmeHHbix,b 
jHOAeii, yKa3aHHbifi nopfljĮOK'b OTKpbiBaerb B*b  He3HaHHTejibHOH 
M'bp'b cbok) OTpHųaTejibHyK) cymHOCTb ajiji xoAa npaBocy^ia. 
HHoe A'bjio y Haci>, rA'b oht> BHOCMrb bt> cyzŲb Ae3opraHH3aųiio, 
Bbi3biBaa HeyAOBOJibCTBie cyAefi h odmecTBa.

1) BnpoqeMT>, eme bt> apenHeMT, PnMb, rab BHanaab Kaaoibiii rpa»AaHMH,b
BnpaBb 6bijn> npHHUTb Ha cefia 3annrry noacyaHMaro, BnocabucTBiH npH cynaxii 
o6pa3OBaHbi 6bwiH ocofibia KOJįJierin nponie,ninnx'b uiKOJiy h onbiTHbix-b aflBOKa- 
TOB'b, KOTopbie HCKJiiom-iTeJibHbiH npaBa Ha BbicTynaeHie no yro.noBHbiM'b
(h rpaHmaHCKHM-b) ntjiaM'b,

2) „Borb 3TOTb MaaorpaMOTHbift 3amnTHHK'b, npoH3HOCflnjift Tenepb pbqb— 
ToproBeni. coMHHTeabHbiMH „TOBapaMH“: HeMy oht> Moacerb noyiaTb cyni> h 
Mbtoiii oht» noMOKerb cBoeMy KJiieHTy“? nienHyjn> MHb OAHa>KHbi Ha cyab 3Ha- 
KOMblfi H3T> nyČJIHKH. K MHb OCTajIOCb TOJibKO nOIKaTb nJieuaMH BT> OTBbTT>. rio- 
Ao6HbiXT> „3amiiTHHK0B'b“ motkctij npHBecTH y Hacb bt. cyA'b na>Ke HecoBepnieH- 
HOJlbTHlfi nOACyAHMblft.

6e3cnopHO, ncejiaTejibHO AaBaTb oČBHHaeMOMy Bcb cnocočbi 
3amHTM, COCTaBHTb BTb HCMb yČ’fajKAeHie, HTO Bb H3bICKaHlH HM1> 
cpeACTB'b onpaBAaHifl cyA'b He oTKjjoHHjrb HHnero h hhroto. Kcxo- 
Ah 1131*  9Toro, h 4)paHųy3CKifi saKom, ynoMHHaerb, bt> HHCJi'b 3a- 
mHTHHKOB'b, „Apy3eH“. IlpaKTHKa, OAHaKO, CBMA'feTeJIbCTByeTb, 
hto įjaKTHHecKH BbiCTynaiOT'b Bcero name He „Apy3bH“, a rb 
xce npotjjeccioHaAM, He HM'biomie npaBa Ha 3aHHTie aABOKaTypčii, 
A'bAajoinie 11311 CBoero npOMbicna npocTofi h HHH'bM'b HenoAKpa- 
HieHHblH TOpFb, HeAOČpOCOB'bCTHbie, HHK'bM'b He KOHTpOJIHpye- 
Mbie, TaiCb HTO BT> KOHirb KOHIIOBb Bb HiepTBy ČpOCaiOTCH HH- 
Tepecbi oČBHHaeMaro, KOTOpbifi Ha cyA'b bm^cto „x<zrb6a“ nojiy- 
qaerb „KaMeHb"* 2). Bis JiynnieMb cjiynab bth „Apy3bH“—ak)am 
6e3i> ontrra h 3HaHiii, jhoah, CTpaaiomie „cTpaxoMi> nepejŲb 
3aK0H0Mb“, t. e. čoflmiecfl caMaro ynoMHHaHia o 3aKOH,b (tohho 
oht> BcerAa npOTHBi> HHXb). npeACTaBAAeTCH 6ojrbe TepnnMbiMb 
OCTaBAHTb 06BHH5ieMbIX'b 6e31> BCHKOH 3aiIĮHTbI, H'bM’b AaBaTb 
hmt> bi> 3aiųHTHHKH TaKHXb jihiits. JĮa eABa JIH yM*bCTHO  TOBO-
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pHTb o noMOHĮH „Apyra“ B*b  yrojioBHOM’b nponeccfe, rA'b bc6 
nocTpoeHo Ha ocočom’b cyACČHOM'b HCKyccTB'b, rA'b npoTHB’b 06- 
BHHHCMarO BblCTBBJIfleTCfl OČBHHHTeJIb, BOOpyJKCHHblH OnblTOM’b*  
3H3H15IMH H BC^MH CpeACTBaMH COCTH3aHi5l, H rA’fe OČBHHfleMOMy 
HyaceH'b He Aočpbift h 6;iH3Kiii nejioB’bK'b, a HCKymeHHbiH co- 
BiaTHHK'b h 3acTynHHK’b, He ycrynaioiiiiH bt* aBTOpHTeraocTH H 
CHjrh caoBa oČBHHHTejno.

i) HeTpyAHo npeflBHAbTb 3flhcb odbiHHoe BoapaiKenie o6i> OTcyrcTBiH y 
uacb flOCTaTOUHarO KOJIH^eCTBa nOJirOTOBJieHHbIX'b Jinųi., HMeHSMH KOTOpbIX'B 
MOJKHO 6bIJIO 6h HaiIOJIHHTb JIHCT-b yrOJIOBHbIX'b 3amHTHHK0B'b. Ho 3TO B03pa>Ke- 
Hie o HeaocTaTOHHocTH HyjKHaro nepcoiiajia npuBonmcH noiTU no KanmoMy 3Ha- 
MHTejibHOMy Bonpocy cyaoycTpoftcTBa n phniaronjaro 3HaqeHia He HMiers npn 
npnHnnnlajibHOM'b Bsrasab Ha npodaeMy. Bo bchkom-b cayųah BocnpemeHie 06- 
pamaTbca K-b nocTopoHHHM’b mmaMi mojkho 6hjio 6h orpaHnnnTb fffejiaMH 6o- 
ate BaiKHbiMH, pa36HparomHMHca bt> Oxpy}KHbix'b CyAaxt h Bbicmincb HHCTaH- 
nirncb. OįįmniaabHoe onpeataeHie 3amHTHHK0B-b JinnaMb, bt> tomt» HyamaiO- 
iUHMCfl, aojdkho 6biTb pacinHpeHO no cpaBHeHiio ch cymecTByiomHMH npaBHaaM^ 
AonycKaiomHMn amiib Ha3HaneHie npHcsoKHbncb noB'fepeHHbix'b h 6jiaroHaae>KHbix'b 
KaHjnmaTOB-b Ha aojdkhocth no cyneČHOMy BtjiOMCTBy (cm. 566 ycT. Yr. Cynonp.). 
06si3aHHocTb 3anjHinaTb no Ha3HaaeHiio aoaatHa 6biTb BO3ao»eHa He TOJibKO Ha 
npncH>KHHX‘b noB'bpeHHbix'b, ho h Ha ApyrHxi> Jinnb, KOTopbifl Oyayrb BHeceHH
B"b „JIHCTb yrOJIOBHbIXT> 3anĮHTHHKOB'b‘l * * * * *, T. e. Ha nOMOIIIHHKOBb npHCfl»HbIX'b no- 
B'įpeHHbix'b, npoįieccopoB'b, Beaymnx'b yroaoBHbia jrfejia, KaHmmaTOB'b na cy- 
aečHbifl AoaacHocTH. Ha 3anaat—3a to, hto6h 3aniHTHHKaMH Moran BbicTynaTb 
Rechstkundige oder kurz gesagt nur Anwalte, BHCKa3aaca aHeprmmo Ruth.
nojuepjKHBafl H3peqeHie „3amHTHHKH Rantuoti CTpaHbi hm^joti. TaKoii yroaoB-
HbiH nponeccb, naKofl ohh 3acay»HBaioT^“, Ruth 3aMtqaeTb: „Darum wird auch
allen Anforderungen dės Parteiverfahrens nur der Štaat entsprechen kdnnen,
der sich aut die Lojalitdt die Pflicht treue und absolute Ehrenhaftikeit seiner 
Verteidlger verlassen kann (op., cit., S. 78, 79).

Heab3H AonycKaTb, hh b^ HHTepecax,b qacTHbix'b AHirb, hh 
s-b HHTepecax-b npaBocyAin, htoGm 3aiųHTHHKH o6BHHHeMHX'b 
noABH3ajiHCb 6e3-b OTČopa, 6e3-b kohtpojih h ahcuhhjihhm. He- 
nocBSnųeHHOMy btj tohkocth Hainero 3aKOHa BcerAa Ka3aaocb 
CTpaHHbIM’b H HenOHRTHHM'b, nOHCMy npeACTaBHTeAbCTBOB3Tb 33 
THHcymarocn Bis rpancAaHCKOM'b npoiĮeccb, AaHce npn cnop'h o 
caMOM”b MeaKOM'b HMymecTBeHHOM’b HHTepecc'b, ynpaBOMoneHM 
ToabKO onpeAfejieHHbiH Jinųa, „naTeHTOBaHHbie“ aABOKaTbi, a bt> 
yroJioBHOM'b A’bjrfe, rjvh p'b’ib HAerb o hch3hh neAOB^Ka, a hho- 
r^a „o neikTE-TO 6oAbnieM*b “, b^ KanecTB'b npeACTaBHTeAH-3a- 
njHTHHKa Moacerb (įjHrypnpoBaTb Jiiočoe jihuo x). H'bKOTopHH no-
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ftLiTKM orpaHHHHTb Kpyrb AHm», BbicTynaiomHX’b no yrojroBHbiM'B 
A'b.ziaM'b, CA'b.MJiH y3aKOHeHin nosAH'bftinaro np0HcxoacAeHia. 
Hmchho, saKOHOMii 16 iiOHfl 1905 r. ’) kt> cyAeČHofi 3amHrb no 
A'hjiaM'b o npecTynHHX,b A'haHiax’b Taicb Ha3HBaeMHX'b rocyaap- 
CTB6HHbix,b n Cb hmmi* rfecHO CBH3aHHbix,b AonycKaiOTca npn- 
cjDKHbie nOB'bpeHHbie, hx,b noMomHHKH, nacTHbie noB-fepeHHbie 
n CTapmie KaHAHAaTbi Ha cyneČHbia aojdkhocth 2). 3th npecryn- 
■ZICHIH BHAbjieHH SaKOHOMT,, KaKb „npMBHJierHpOBaHHblH“, H31> 
HHCJia o(5biqHbix’b. Mėnesy rbM'b, cymecTByKrrb h apyria npecTyn- 
jieHia, He MeH'fee BaacHbia h caoacHbia, bi> KOTOpbmb TaioKe Tpe- 
6yerca onbiTHaa 3amHTa. OcTaeTca 3aKOHOAaTeaio cjŲb/iaTb 
marb BnepeAb h pacnpocTpaHHTb npHBeAeHHoe npaBHJio, Bb 
HtcKOJibKO pacniHpeHHOM'b BHAfc, h Ha nponia A'hJia čojrbe hjih 
Mefffee cepbe3Haro cbohctbb. Jedem seine Burde, jedem seine 
Wūrde* 8).

*) Ct. 1055 Yct. yr. Cyuonp.
2) Ctt. 1055, 1020 h 1031 ycT. yr. Cyuonp.
8) Bo bcukomt, cjiyua'fe eejin h HeM36’b>KHO 6hao 6h aonycTHTb kt> 3aiUHT'fe 

bt> OTjrfcjibHOM'b cjiyųat nocTOpOHHee jihiįo, to sto mofjio 6h 6biTb cu'fajiaHo 
jinuib ct> ocoSaro Kaafflbitt pa3u> uo3BOJieHifl cy.ua, ocHOBaHHaro Ha coo6paxeHin 
BHflHBHuyajibHbDCb ocofieHHocTeft Ka3yca. Bce sto, kohemho, de lege ferenda.

III. BHHMaTeabHbift Hač/noAaTejib Harnero yroaoBHaro cyAO- 
npOH3BOACTBa HM'feerb BO3MO3KHOCTb KOHCTaTHpOBaTb, HTO BT> 
HeM*b  AOBoabHO 3HaaHTejibHO ymepČJieHO Hanajio, rapaHTHpyio- 
mee 06’beKTHBHOCTb npnroBopa—paBHonpaBie CTopoHb. To, tto 
OAyxoTBopaerb coBpeMeHHoe npoH3BOACTBO, BJiHBaerb bt, Hero 
acH3Hb, npeBpamaa ero H3b npoųecca 9K3eKyųiH HajŲb očBHHae- 
mmmTj bt> nponeccb 6e3npHCTpacTHaro HCKaHia očmecTBeHHoii 
cnpaBejuiHBOCTn—ypaBHOB'bineHie oČBHHeHia h 3aniHTbi—Bb nyB- 
CTBHTeabHofi CTeneHH OTcyTCTByerb y Hacb, h B'hcbi <Pcmham 
HesaarfeTHO, ho oneHb oniyTHTeabHO, totobli Bcer.ua OTKjioHHTbca 
Bb CTopoHy odBHHHTeaa. Xoth no HAe'fc cBoeii Hanib yroaoBHbifi 
npoųeccb nocTpoem. Ha ochob^ BcanecKaro npeAnoHTeHia 
M noKpoBHTe/ibCTBa 3anjHrfe (favor defernionis), OAHaico npn- 
BaeneHie h cyA’B Ha&b oČBHHaeMbiMb de facto nrpaiOTb y 
Hac*b  aacTO cayacedHyio po<nb co3AaHia o6ct3hobkh ajih 
TopacecTBa oČBHHeHia. He aBanerca jih, Bb cymHocTH, npoKypopb 
X03aHH0M'b h pacnopaAHTe/ieMb npoųecca? Bo bchkom’b cjiyna'b, 
Bb ropa3Ao čo/ibinefi CTeneHH, H'bTb 3amHTHHKb. 3aKOHb npe&-

cy.ua
Bcer.ua
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feHA'fcji'b paBHHfl npaBa 33iiĮHTHHKa n nyČAHHHaro oČBHHHTeAfl 
jmnib hto KacaeTcsi „cyAeČHaro coctohhih“ ’). B'b ocTajibHOMb— 
Bce Ha CTopoH'b nyč/iHHHaro o6bhhhtcjih. IlpoKypopb BnpaB-b 
TpečoBaTb o BbT3OBi> kt> pa36npaTejibCTBy A^Jia K8KHXb—yroArio 
CBKA^Te/ieH, a cyAb He Moacerb eMy B’b 3T0Mb OTKa3aTb, Aaace 
eCJIH HCHO BHAHO, HTO CBHA'bTCJIH HH B'b KaKOfi M'bp'b He 
B’b COCTOHH1H H'feMbJIHČO IIOATBepAHTb OČBHHeHie. CBHA'feTeJIb 
khotas BH3biBaeTCH TOJibKO hjih. toto, htočm no BbicjiymaHiH ero 
cyAb MOrb cKa3aTb: n/Įa, CBHA’h'rejib noATBepAHJib cA'feJiaHHyio Ha 
Hero ccbiJiKy, ho ero noKa3aHie HHKaKoro OTHonieHiH Kb A'bjiy 
He HM'herb". WcxoAHaa TOHKa SA'hcb Ta, hto pa3b odBHHHTe/ib- 
Hbifi aKT-b npHHHTb cyAOMb h ČMJTb eme ao Toro yTBep»AeHb 
(yTBep>KAeHie Tenepb y HacbHe TpečyeTca, a He npHHHTb o6bh- 
HHTe/ibHaro aKTa cyAb He Moncerb), to 3THMb KaKb čyzrro npn- 
3HaH'b TaKHce cnncoKb CBHA'bTe/ieH h 9KcnepT0Bb. Orb 3amnTM, 
HanpoTHB'b, TpečyeTCH TOHHoe yKa3aHie, hto hmchho cbha^tcjih 
Bb coctohhih noATBepAHTb, npH OTcyTCTBiH uero, a TdKHce ecjiH 
cyAb HaftAerb, hto noKa3aHie cbka^tc/ih HecymecTBeHHO ajih 
A'fajia, XOA<iTaHCTBO 3aiUHTHHKa O BUSOB-fa OTKJIOHHeTCH. Majio 
Toro, oGBHHHTejib BnpaB'b TpečoBaTb Bbi3OBa HOBbixb, He yna- 
33HHblXb Bb OČBHHHTeJIbHOMb BKT^ CBHA'feTeJiefi, AO AHH SaC'bAaHlH, 
3anĮHT,fe AaeTCH ceMHAHeBHbifi cpoKb co aha BpyyeHifl očbhhh- 
TejibHaro aKTa a<hh Bbi3OBa ea CBHA'feTejiefi, nocjrb nero o ho- 
BOMb BH3OB'b HJIH AOnpOCfe CBHA'tTBJIH MOiKCTb HATH p'fcnb, BO 
BCHKOMb cjiyHa'b, jiHinb npH ycjiOBiH, ecjiH Ha to cor/iacHTca 
npoKypopb * 2).

1) Ct. 630 Yct. yp. Cynonp,
2) HaMH čbijio CK33aHO Bbiiue o AHcųHiiJiHHapHoii BJiacfH iipeAC'inaTejifl 

HaAb samHTHHKOMt bo BpeMH 3actAaHis. StoB flneunnaMHapHOft BJiacra npeAch- 
Aa-Tejib jiniiieHi. bt> OTHOineHiH nyfijiHMiiaro oČBHHHTeaa. Ilo 3aK0HaMi repMaHiH, 
npe.u.c'fejjfiTejib BnpaB"b nrrpaįoBaTb. apecTOBbiBaTb h yaamTb H3i> 3ajibi 3aci«a- 
Hifl ofi-fe cropoHbi (Parteien), Tani hto B'b stomi oraomeHin nySjiHHHbifi o6bh- 
HHTeab h 3aiiĮHTa paBHbi (Gerlcht verfassungesetz, §§ 67, 178). XapaKTepHo, 
hto Haim> 3aKOH"b othochtch pa3flHHH0 kt> 3amHTHHKy h npoKypopy aa»e na- 
caTejibHO hxt> o6i»flCHeHift Ha cyfffc h 3aKJiio'iHTejibHbiX'b npeHiii. 3aiHHTHHK'b 
noflcyuHMaro npejiocTeperaeTCH 3aK0H0MT> ott» H3JMmecTB'b, orb HapyineHia 
HOJDKHaro yBaiKeHiH kt> peanriH, 3aK0Hy h ycTaHOBJieHHbiM'b BJiacTHMb, orb yno- 
TpefiaeHia Bbipa>KeHiii, 0CK0p6nTejibHbix'b jųih ųbeft 6bi to hh 6biJio jihhhocth, 
Meamy T'hwb iokt, npoKypopy peKOMeHĄyeTCH JiHinb H36iraTb oahoctopohhocth 
h npeyBejiHųeHifi (ycT. yr. Cynonp., ctt. 745, 739). 3aK0Hi> BnojiH'b AOB’fepHerb 
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Ho Bcero 6ojrbe npeACTaHerb oneBHAHocTb HapynieHifl 

npHHiiHna paBHonpaBHOCTH, eonu npHHHTb bo BHHMaHie MOMeHTB, 
cb KOTOparo HaunHaeTCH bb A'fejrb noHBjieHie Ha cųeHy o6BHHe- 
Hlfl H 3aiIĮHTbI. 3n^Cb Mbl n0AX0AHMB K'b OflHOMy H3B CaMbIXB 
6ojibHbix'b BonpocoB-b Hamero yrojioBHaro npoiiecca, Bbi3biBaB- 
iiieMy CTOJibKO CTpacTHMXB cnopOBB, hmchho—K'b Bonpocy o6b 
yijaČTiH 3aiUrfTbi Ha npeABapHTejibHOMB czrbncTBiH.

,3'bficTByiomifi HaniB 3aKOH*b  paspimaerb stotb BonpocB, 
66311 3KHB0K0BB, OTpHIĮaTCAbHO. Bb TO BpeMfl, K3KB npOKypopB 
BB COCTOHH1H npHCyTCTBOBaTb npH BC^B CA'fcACTBeHHbIXB A’bfi- 
ctbihxb, npH Aonpocb oČBHHHeMaro h cBHA'bTe.neH, 3KcnepTH3'b, 
OCMOTpaX'b H np., 3amHTHHK*b  OTb BCeTO 3T0T0 yCTpaHHeTCH, H 
ero įjyHKuiH poatnaiOTCfl Ha cb^tb jmnib co BpeMeHH, Korna 
A^ao cb odBHHHTejibHbiM’b bktomb nocTynnjio bb c yab. 3am,HT- 
hhkb He BnpaB'b Aaxce HcajioBaTbCfl Ha A'bftcTBifl cjrfeAOBaTeAH. 
CeHaTOMB pa3BHCHeH0, HT0 T3KB K3KB Ha npeABapHTeAbHOMB 
cji’bACTBiH 3amHTHHKB He AonycKaeTCH, to h bb oČHcajioBaHiH 
CJrbACTBeHHbIXB 3KT0BB OHB ynaCTlH npHHHTb He MOJKeTB 1). 
B03M0HCH0CTb JŲLR nyČAHHHarO OČBHHHTejISI CJrfeAHTb 3a X0A0MB 
CA^ACTBifl H 6bITb aKTHBHbIMB ynaCTHHKOMB OTA'fe.ZIbHbIXB CJl^ACT- 
BeHHHXB aKTOBB eCTb Heo6xOAHM8H ūpe^nOCHAKa OČBHHeHiH Ha 
cyA'b, 6e3B stoto nyČjnmHbifi oČBHHirrejib He motb 6bi Bbinoji- 
HHTb cboio 3aAany Ha cyA'b- Hy, a 3amHTHHKB? 38iijhthhkb 
BbiHy»AaeTCfl bccth 3aiiĮHTy a posteriori, 6e3B npaBa BJiiflTb 
bb KaKoii 6m to hh čbijio CTeneHH Ha cynb6y npeABapHTeAb- 
Haro CA'feACTBiH, KOTopoe npeAGTaBAfleTCH ajw Hero „MHcrepieii“. 
OČBHHneMHft ocTaeTcn 6e3B 3aiiĮHTbi tbmb, rA'b TaKOBaH eMy 
Bcero 6ojrbe no/ie3Ha, hčo h eMy, B'feAb, Heo6xoAHMO co6npaTb 
AaHHbin bb CBde onpaBAaHie, h6o6xoahmo Ha,zvie>Kamee pyno- 
BOAHTeflbCTBO BB T0TB M0MCHTB, KOT^a Ha H6T0 o6pyiHHBaeTCfl

JioibuibHOCTn n taKty nponypopa H mhjio BtpHTi 3aniHTHHKy. IlpoKypop-b 
flBJiaeTca y Hact bt> o6pa3± auna, HaAiaeHHaro npeHMymecTBaMH Ha cyjvh aa- 
ace BH'feuiHHM'b o6pa3OMi>... flaa<e no Mtciy, KOTopoe ohi> 3aHHMaerb, pflAOM-b 
ci» cyAfcHMH. HtKOTopbie npeACTaBHTe/iH npoKypaTypbi, ocočeiiHo MOJioaue, roro- 
Bbi 6paBHpoB3Tb ainM-b. KajKflbifi «eHb mh 3aMtqaeM-b Ha cy«t, hto npoKypopi 
HaKJioHHeTCH K'b cocbAy—cyAb'fe h nienneTCH cb hhmt>. IIpeAC'fejiaTejib moji^htb, 
OH*b He BM'hniHBaeTCfl. HtO CKa3aA*b 6bl OH1», eCJlH 6bl BT> 9T0 BpeMH 32IHHTHHK'b 
noAOinea'b K'b ApyroMy cyAb’b h cTaa’b eMy menTaTb?... Ho aro Me>KAy npo'iHM'b.

P'hni. 06m. CofipaHia 1887 r. JMs 21.
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nepBoe oOBHHeHie, Kor#a ero 3acTaiOTb Bpacn<ziox'b. Ot- 
cyTCTByerb 3amHTa h bb tomb c-ziynab, Kor.ua npon3BO,ZŲiMoe 
cji'fcAOBaTejieM'b A'bficTBie He Moacerb 3arbMB 6biTb noBTopeHO 
Ha cyzrb, Hanp., npn Aonpocfe y^3Mcatomaro h-tih yMHpaiomaro 
CBHA'bTe.zifl: noKa3aHie Tanoro cbka^tcjisi, He noABeprHyToe ABy- 
CTopoHHeMy KOHTpojiio napTift, npoHHTbiBaeTCH 3aTbMB Ha cyA’b, 
h^mb bb cynĮHOCTH npo6yxcAaeTC5i H3i> rpo6a cTapOe Hana/io 
TaftHbi h nncbMeHHocTH. O mhothxb AOKa3aTe;ibCTBax’b, Hanp., 
6.aaronpijiTHbix'b rjisi oČBHHaeMaro noKa3aHijixB cBHA’bTejM (ko- 
Toparo, KOHe*iHO,  oČBHHHTejib He npeMHHerb onycTHTb bb cnncKb 
cBHA'feTejieH npn oČBHHirrejibHOM'b aKrfe), 3arųHTHHKB BnepBMe 
y3Haerb no 03HaK0M<aeHiH cb AbjiOMB, kotas yace nponymeHB cpoKB 
na Bbi30B*b  CBHA^Tejiefi. He 3Han o ashhhxb azrbAOBaTezno noKa3a- 
H1HXB npOTHBB OČBHHSieMarO, 3aiH,HTHHKB He BB coctohhih nparo- 
TOBHTb CBOeBpeMeHHO npOTHBB HHXB OnpOBepHCeHlfl. HHbie CBH- 
A'bTejiH noK33biBaK)Tb cjrbAOBaTejno jiojkho jmh (Jhih6o<iho, a 
3aTbMB BHHyjKAeHH flepacaTbCfl Ha cyAb nepBOHanajibHHXB no- 
Ka3aHifi, 6OHCb OTB'feTCTBeHHOCTH HAH BOOOlIie BO3MOHCHOCTH OblTb 
yjIHHeHHblMH BO JIJKH1). Bo BpeMfl 3aAaHHblfi 33IHHTHHKOMB BO- 
npocb TaKOMy cbha^tcjik) psractHAB 6h Bcfe coMH’bHisi, nocTa- 
BUJi’b 6h „Ha MbcTO“ CBHA'bTejiH h ero noKa3aHie, BbiHCHHJiB 6h 
npaBAy, OT^ero BHurpajiB 6h He TOJibKO o6BHHfleMHH, ho h 
npaBOcyaie, a to h caMB cBHA’bTeAb, KOTOparo He 06- 
peMeHHJio 6h noTOMB ASHHoe cjrbAOBaTejno HenpaBHJibHoe no- 
Ka3aHie 2).

x) CpBH. Bayer, op. cit, S. 67.

2) Ct> apyroft CTOpOHbi, ckojib ųacro h y Hact h Ha 3anaat onbiinaTCH 
HapeKaHia bt» npHCTpacTiH npeaBapHTejibiiaro caiacTBifl, bt> tomt», hto caiaoBaTeab 
KOCBeHHo BbiHyMCAaerb oČBHHHeMbDCb, CBHA'fcTeaeft h aKcnepTOB'b kt> aant Hyac- 
HbK'b eMy noKa3aHitt, mo bth auna „6oh3jihbo noaHHHflioTCH KpaTKOMy at/io- 
BOMy TpeSoBaniio, He 6yayqa bt» coctohhih cjrfcHHTb co BHHMaHiewb h noHHMa- 
HieMi» 3a MTeHieM'B cocraBJiaeMaro cataoBaTeaeM'b npoTOKoaa hxi» noKa33Hift“ 
(Cm. Marnroth, Vier Iahrcehnte Verteigertatigkelt, in DJZ, 1929, H. 1, S. 71). 
Tyri. ocTpo MyBCTByeTCH OTcyTCTBie Bavaro 3BeHa—3aiųnTbi ofiBHHaeMaro,

XapaKTepHo, hto cocTaBHTejiH CyAe6HbixB ycTaBOBB, crpe- 
MHCb kb npHMOMy h He^BycMHCJieHHOMy npOBe^eHiio npHHijHna 
paBHonpaBHOcra, nepBOHana/ibHO npeAnoAaraAH OTKpbiTb ao- 
CTynB 3amHTHHKy kb ynacTiio bb npeABapHTeAbHOMB cjii>ACTBin. 
OhH HaXOAHAH, HTO 9T0 „HB^HCTCH HeH36'bH£HHMB nOCA'fcACTBl-

Kor.ua
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eMi> AonymeHifl npeACTaBHTeAeH oČBHHHTeAbHoii babcth kt> npn- 
cyTCTBiio npH Bcbxr> A,hHCTBisix’b cyAeČHaro CA^AOBaTeAfl; KaKi> 
Ha cyjvb, TaKt h npH CAbACTBiH npaBa o6’bnx'b CTopoH’b aojdk- 
HM ČbITb OAHHaKOBbl, eCAH HQe npH COČHpaHlH Heo6xOAHMbIX’b 
Aah cyaa MaTepiaAOB’b CAbAOBaTeAb iioctohhho nočyjKAaeM'b 
6yAerb TOAbKO npoKypopoM'b, ahuome onbiTHbiM’b h BJiisrrejib- 
HblMb, TO, KOHe’JHO, Otfb CA^AaeTCH OAHOCTOpOHHHM’b H ČyAeTb 
OCTSBAHTb 6e3T> BHHMaHifl HHTepeCbl 06BHHAeM3r0, BŪCbMa naCTO 
He HM^iomaro hh cm^jiocth, hh yM'feHba npeACTaBHTb Bce to, 
hto MO»erb cAyiKHTb KT> ero onpaBAaHiio“x). IlpeAnoAoxceHie 
9TO Bb OKOHHaTeAbHOM’b CHerfe OKa3aAOCb OTBeprHyTMM'b CO CTO- 
poHH rocyAapcTBeHHaro CoBbTa, KOTOpbiii npH3HaAb cootb'Istct- 
BeHHHM'b HCKJiioųHTb H3b npoeKTa YcTaBa yroAOBHaro CyAO- 
npoH3BOACTBa Bcfe nocTaHOBAeHiH o 3anįHrb Ha npeABapHTeAb- 
HOMb CA'bACTBlH. OCHOBaHie—TpyAHOCTb npH npeABapHTeAbHOM’b 
cA’fcACTBiH nocTaBHTb 3anĮHTHHKa Bb HaAAeHtamia TpaHHųbl H 
onaceHie, hto 0Hb conTerb CBoeft Bo6fl3aHHOCTbio“ npoTHBOA'bfi” 
CTBOBaTb COČpaHilO OČAHHHTeAbHbDCb AOKa3aTeAbCTB*b  h cnocoč- 
CTBOBdTb oČBHHfleMOMy Kb coKpbiTiio CAbAOBb npecTynAeHiH. 
TaiCb HH3KO A’bHHA'b POCyAapCTBeHHblfi COB'feTb MHCCilO 33HIHT- 
HHKa! Bb pe3yAbTaT'h npeAnoHTeHb čbijrb b* AaHHOMb cAy^b CTapafi 
npHHijHirb—the juge will be the counsel of the prisoner, t. e. 
caMOMy cA^AOBaTeAio npeAOCTBBAeHO cočnpaTb MaTepiaAM onpaB- 
AaHiH, HapHAy cr> MaTepiaAaMH očBHHeHifl.

JĮo caMt>ixb nocA'bAHHX'B Abrb Bonpocb 06b ynacTiH 3a- 
IIĮHTHHKa Ha npeABapHTeAbHOMb CA'feACTBiH HeOAHOKpaTHO nOA- 
HHM3ACH Bb POCCIH,—IJpH HeMb O(į)(J)HIliaAbHO pa3pbniaACfl BCe 
Bb TOMb »e AyX^ HCAOB'bpifl Kb 3aiUHTb. PaSp’blIieHb OTpHIta- 
TCAbHO STOTE BOnpOCb nO npaKTHHeCKHM'b COOČpaJKeHiflM’b H 
cocTaBHTeAHMH npoeKTa HOBoii peAaKiiin ycT. yr. CyAonp.2).

i) OfiiflCHHT. 3anncKa kt> IlpoeKTy ycr. yr. Cyaonp. 1863 r., cTp. 160, 
UHTHpveTCfl no 06'bhch. 3an. kt> npoeicry hob. pejiaKųin ycr. yr. Cyjionp., t. 2, 

1900, CTp. 124.
a) Cm. O6t>hch. 3an„ t. 2, 1900, CTp. 137-141. ConiacHO BHeceHHOMy 

MHHHCTpoMT, kicthuih Bt rocyaapcTBeHHyK) flyMy bt> 1908 r. IlpoeKTy BO 
BpeMH npoH3BOACTBa npeaBapHTejibHaro cji’bncTBiH ofiBHHsieMbift moti nojib30- 
BaTbCfl noMombio 3amnTHHKa no oČHcaJiOBaHiio cjit.ncTBeHHbiK'b jrfaiicTBift, ct npa- 
bomt> 3amnTHHKa BbicrynaTb no stelmij >Kajio6aM'b n bt> cyjrL Ilo OKOHaaHin 
npeABapnTejibHaro arhflCTBifl oSBnnaeMbiii noaynaa'b npaBO npocnTb o npejrbas-
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Hsao saM^raTb, hto eb TeoperanecKofi tohkh 3ptHia no- 
hth hmkto He coMH'bBaJicfl bt> OTcyTCTBin cepbe3Hbix,b BO3paxce- 
hih npoTHB'b yųacTifl 3aiiĮHTbi Ha npeAsapHTejibHOM’b cjrfcACTBiH. 
(4>ofiHHUKifi HacTaHBajrb, hto „AonycTHTb 3amHTy Ha npeftBapH- 
TeJIbHOM'b CJrbACTBiH 3HaHHT’b OČJierHHTb ČpeMH TOCyAapCTBeH- 
Hofi BJiacTH no H3c<zrfeAOBaHiio yroaoBHHjrb jvfejrb“ ’)• Honoaapecy 
3T0r0 yųaCTlH 3aiIĮHTHHKa Ha npeABapHTeJIbHOM'b CJrbACTBiHHeH3M'kH- 
HO BblABHraJICfl BIj PoceiH AOBO/Ųb O BO3MOJKHOCTH O6x04,3 3aKOH8 
h coKpbiTisi ozrfcAOB'b npecTynjieHin. CiojĮa xe Ao6aB<zw<ziCfl Ha- 
Meicb Ha to, hto (įjaKTHnecKH stok 3amHTofi 6yayTb no4b3OBaTb- 
ch 6yAT0 6bi jninib čoraTbie (nycTb h tsk^: noneMy aojdkhh 
CTpaaaTb „doraTbie“?), a TaKMce coočpaaceHie o 4a4bH0CTH pa3- 
CTOHHifi Mėnesy cjrhjĮCTBeHHbiMH yqacTKaMH h np.

He HacTynujrb 4H Tenepb M0MeHn> nojio^cnTb KOHeirb 
BC^M-b KOJiečaHiflM’b bt> stomij HanpaBJieHiH? Pa3cy»oieHiH npo- 
THBHHKOB'b BBeAeHlH 3amHTbI Ha npeflBapHTejIbHOM’b CjrbACTBiH 
He yflOBJieTBopflJiH btd npeMCHin BpeMeHa, no cBoeii oahoctopoh- 
HOCTH H npeAB35ITOCTH, OHH COBepniCHHO HenpHTOAHbl HblH'fa, 
Koraa aMaHCHnupoBaHHan jnmHOCTb eme 6ojrbe BMcrynaerb 
BnepeA'b co cbohmh npaBaMH n npHTH3aHiflMH bt> yrojiOBHOM’b 
nponecck

ripejKAe Bcero He<zib3H He saM'frnrrb, hto (jjaKTHnecKH 3a- 
iiihthhkh Bce »e npoHHKaiOTb bt> „MHcrepiH“ npeABapHTe/ib- 
Haro cji'bACTBiH, Taicb hjih įmanė 3HaK0MflTCH Cb A'fejioM’b; cy-

jieiMH c/iiACTBeHHaro np0H3B0£CTBa 3amMTHHKy, npa qeMt HesBKa 3anjHTHHKa He 
ocTaHaBjiHBajia 3aKJiKjqeHia cjrbucTBia. Bi> aro BpeMa CBHuaHia ct 3amHTHHK0Mt 
o6BHHaeMaro, coflepacamaroca nojit cTpancefi, He aojdkhh 6mjih y»e 3aBHctTb 
oTt ycMOTptHia cjituoBaTena, ouHaKO ohh motjih 6bi npOHcxojiHTb He HHaae, 
Kast noflt HaAae»auiHMt npucMOTpoMt. ZĮaace h b t TaKOMt qpe3BbiaaftH0 
CKpOMHOMt BHJĮ'fc npoeKTt SbIJlt OTKJIOHeHt KOMHCCleft TOC. ZtyMbl H B3flTt 3a- 
T^Mt OČpaTHO MHHHCTpOMt lOCTHIliH.

i) Carrara yTBepJKnaert, qro CBoeii caaBofi, KaKt yroaoBHaro samHTHHKa, 
oHt o6a3aHt HCKjnoMHTejibHo npejiyčfeKjieHiaMt cjitAOBaTejieti h nocntniHoctH 
oČBHHeHis, qro npH cncreMfe cocra3aTe;ibHaro npeABapHTe/ibHaro ca-feacTBla, 
bm^cto TbJCflyH noč^At, eMy ejjBa jih npHiujiocb 6bi HacnHTaTb cothio: npn 
3amHrfc HeBHHHaro B03pa>KeHia 3amHTHHKa oČHapyjKHBajin 6bi cBoespeMeHHO He- 
nyjKHOCTb BeaeHin jrfejia, a npH 3aniHrfe BHHOBHaro Bena 6bi Kt fiojrhe nojie3- 
HbiMt pa3CJitaoBaHiHMt, pa3ctHjiH 6bi HJiJH03in cjrfcAOBaTejifl, fiyjiTO OHt o6na- 
AaeTt Bceft HHTbio uiaa, ror.ua KaKt OHt, nouoČHo HKcioay, odHHMajjt Jinmb 
ofijiaKo.
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AeČHbie czrfeAOBaTejiH bt> btOmb He 0TKa3biBai0Tb h He Haxo- 
AHTb B03M0HCHMM'b CO BCeŽ CTpOrOCTblO ČyKBbl AepJKaTLCSI 3aKOHa 
B’b BTONTb OTHOnieHlH. 3aiHHTHHK'b npHHHMaeTCH CJI'bAOBaTeJieM'b 
h Aaace AonycKaeTCH K"b o6o3p^Hiio KaKoro-JiHdo aKTa. Ho A't- 
jiaeTCH Bce bto cjiynaifrio, bt> 3aBHCHM0CTH orb Aodpon bojih h 
HacTpoeHifl CA'bAOBaTeAsi, h B’b BHA'fe HCKAKmema, B'b BHA'b ČJiaro- 
BOJieHin K’b TOMy hjih HHOMy noB’bpeHHOMy. Hcho, hto npaBHJib- 
H^e ČMJIO 6m OTKpbITb 3aB^Cy H TO, <JTO npOH3BOAHTCH T3HHO, 
npOH3BOAHTb HBHO. 3THM*b  H36'ferHyTbI ČbIJIH 6bl O6XOĄH 3aKOHa, 
HenpiflTHMfl oč'bHCHeHisi, HapeKaHia h np.

i) Cm. M. Frydtnann, op, cit., S. 154 f.

s) Strafppozessordnung, §§ 103, 147.

Hto cepbe3HOŽ onacHoera ajia A'kJia npaBocy^in He BO3- 
HHKaerb npH AonymeHin 3amHTH Ha npeABapHTeJibHOM'b 
cjrbACTBiH, noATBepncAaeTCH, MentAy npoHHM'b, npHM'hpoM’b 3anaA- 
HMX’b CTpaH*b,  BecbMa HiHpOKO npaKTHKyiomHX'b bto ynacTie. 
B'b AHTJliH H3A3BH3 Ha npeABapHTeJIbHOM'b CJrbACTBiH (|)HrypH- 
pyerb 3amHTHHK'b, npn neMb Aonpocb CBKA^Tejien AOJDKeHb 
6biTb Beeina nepeKpecTHbiM’b (cross exsamination). B'b Abctpih, 
no 3aK0Hy 1873 r., 3aniHTHHK’b BnpaB'b npHcyrcTBOBaTb Ha npeA- 
BapHTejIbHOM'b CJTfcACTBiH A^H OrpaiKACHISI npaBT> OČBHHHeMarO 
npn T'hx’b A'fcHCTBisix'b, KOTOpbiH KacaiOTca HenocpeACTBeHHO 
ycTaHOBAeHiH cocraBa npecrynjieHiH h He Moryrb čbiTb sarfeM'b 
BO3O6HOBJMeMH, a TaKACe npHHOCHTb H nOAAep^KHBaTb ACaAOČbl 
Ha A'tficTBifl cA'bACTBeHHaro cyAbH x). B'b TepMaHiH 3aiu.HTHHKy 
AO3BOAfleTCH, Ha npeABapHTeAbHOM'b cjrbACTBiH, 6uTb npH cyAeO- 
homt, ocMOTpt (Augenschein) h npH Aonpoc'b TaKHX'b CBHAtTejieH h 
BKcnepTOB’b, HBKa KOTOpHX’b kt, cyAeČHOMy pa36HpaTeAbCTBy 6y- 
Aerb HeBO3MoxcHa hah 3Ha»JHTeAbHO 3aTpyAHeHa. Ilo saKJiioneHin 
npeABapHTeAbHaro cjrhACTBin 3aniHTHHKy paap'binaeTCH odospisBaTb 
CA'feACTBeHHbie aKTN, nocKOAbKO 3to MOHteTb npoH3ofira ohne Ge- 
fahrdung desUntersuchungszwecKSi) 2). Eme ninpe repMaHCKHx*b  npa- 
bkatj (įjpaHiiy3CKiH saKOffb OT*b  8-ro ABrycra 1897 r., nonoAHeHHbiii 
h MOAHįHiĮHpOBaHHbift 33KOHOM'b 22 MapTa 1921 r. no 4>paHiiy3- 
CKHM’b HopMaM*b,  cb MOMeHTa npHBAe^eHia o()BHH5ieMaro (si l’inculpa- 
tion ėst maintanue) cA’bACTBeHHHii cyAbfl Aaerb eiwy 3HaTb o 
npaB’b ero H3dpaTb cečt saiĘHTHHKa, a ecAH H3dpaHiH He no- 
cjrbAOBaAO, oaadonHBaeTCfl caMb Ha3HaHeHieM’b odBHHHeMOMy
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3amHTHMKa. OOBHHfleMbiii, dyny^H 3aAep>KaH’b, BnpaB'b ceHnac'b 
ace nocjrb nepBaro jjonpoca cbočoaho CHOCHTbCH co cBOHM’b 
3aiIĮHTHHK0M'b. BcflKlH OfiBHHfleMblft, apeCTOBaHHblH HAH HaXOAfl- 
inificfl Ha cBOČOA’b, He Moncerb čbiTb AonponieH’b hjih no^Bepr- 
Hyrb o^hoh CTaBK'b HHane, Kaicb bt> npHcyTCTBin 3amHTHHKa, 
pa3B^ 6bl OHl*  OTb 3anĮHTHHKa OTKa3a<HCH— H<HH JKe 3aLL(HTHHK'b, 
Ha.zvieiKaiii.MM'b oOpasoftrb Bbi3BaHHbiH, He sbhjich. 3ainnTHHK'b 
6eperb caobo jinrab c-b pasp-fenieHin cjrfcACTBeHHaro cynbH. 
OrbACTBeHHoe npon3BOACTBO npeA'bflBjnieTCfl 3amHTHHKy HaKa- 
HyH'b Kakaro aonpoca oČBHHaeMaro, 3aiųHTHHKy xce ęoočmaeT- 
ch o Bctx,b npeAnpnHHMaeMbix’b azrbACTBeHHbiM'b cy/Įben a^hct- 
BlHX'b J).

J) ApT. 3, 8,9,10. Bt> IIlBefiuapin, bt> oahhxi> KaHTOHaxi> 3anjHTa Bnpaai bm- 
CTynaTb y»ce bt> ctsaim npeflBapHTeabHaro cji'b.ucTBifl, bi> Apyrnx'b —Jinnib no OKOHna- 
Hin ero, TaKb mo Ha doJibniyro nacTb npeABapHTejibHaro cji-fcACTBla oht> BO3AtftcTBO- 
BaTb He bt> cocTOHHin, bt> TpeTbHXi»—eme no3»e. Bi> Uiopnx'b jitiicTByeT'b npa" 
BHJio„Der Beschuldigte kann in jederLagedes Verfahrens einen Verteidiger als 
Beistandbestellen“. Cm. Ruth, op. cit., S. 85—96. /lonycTHjrb 3amHTy bt> CTajiiH 
npejiBapHTejibHaro c^tflCTBifl HOBbift YciaBt Yroji. Cyaonp. nojibmn (1929 r.).

HeAHinHe 3aM'bTHTb, hto $paHny3CKifi aaKOHij (Loi Con- 
stans) OTb 8 agk. 1897 r., HMH'b cTOJib nponHo npHBHBiniiicsi bt> 
CTpaH”b, BCTp'feHeH’b Sbijrb BHanaji’b Cb čoAbniHMH onaceHiHMH co 
CTopoHbi cyAe6Hbix'b A^HTejiefi, yTBepjKAaBinBDCb, hto „Tenepb npn- 
AeTCH OKa3HB3Tb 3aiųHTy AHųaM'b cyjįeOHaro B'baoMCTBa“. Ho 
TaKOBa cyabča bchkoh KpynHoii cyneGHofi petįjopMbi, HacTpan- 
Baiomefi oGbiKHOBeHHO yMbi crapbnrb cyneft—pyTHHepOB’b Ha 
neccHMHCTH^ecKifi Jia^i*.  (BcnoMHHM-b, hto Kor^a btj PocciH 
BnepBbie BBOAHAHCb EZiaCHbie CyZįbl, HaXOAHJIHCb Cy^bH, KOTOpbie 
roBOpHAH: „XoT5rrb, hto6m mm pa36npajiH jvfejia, a nocropOH- 
hhh nyČJiHKa Tyrb nce CHA’bAa h cayinajia...—HHKorAa 3Toro He 
Moacerb 6biTb“).

CoBpeMeHHOMy nponeccy npoTHBHa MMCJib o tomt,, htoGbi 
B"b K3KOH 6bl TO HH ČbIJIO CTaAlH OČBHHHeMblH npeBpaTHACH BT> 
o6i>eKTb H3CjrfeAOBaHifl, a Bce npoH3BOACTBo cBe/teHO 6buio kt> 
MHCTOMy „pO3bICKy.“ ToCyAapCTBO 3aHHTepeC0B3H0 He CTOJIbKO BT> 
TOMTj, HTOČbl KaiKAblH 06BHHHeMblii ČbLTb OCyHCACH'b H HaKa3aH’b, 
CKOJibKO B*b  TOfirb, HTOČbi npecTynAeHiH Boočme npecjrbAOBajiHCb no 
onpeA'fe.zieHHbiM'b MeTo^aMt, rapaHrapyiomHM’b HHAHBHAyyMy Bcfe 
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npaBa jihhhocth, npn ^eivrb coSjnoAeHie 3rax'b npaBt MOJKerb 
CTaBHTbca rocyAapCTBOM'b He HH^ce caMaro npecjrMoBaHBi npe- 
cTynjieHiž. flosTOMy HHKaKin cclijikh Ha BO3MO«<HOCTb 3jioynoT- 
pečjieHift B'b HHTepecyiomeM'b naci, cjiyqa'b Heyč'b.n.HTejib- 
HH. C/b sBeHTyajibHbiMH 3JioynoTpe6jieHiHMH c.zrfeAyeT'b čopoTbca 
COOTB’fcTCTBeHHblMH CpeACTBflMH, a OTHIOAb He HH3BepH<eHieM'b 
npHHUHnoB'b. Ecjih H'hKOTOpbie HaxoAsrrb cnocoč'b 3JioynoTpe6- 
jiATb npaBONTb cyjįeČHOH 3anĮHTbi Ha npeABapnTejibHOM'b cjrbACT- 
B1H, TO HS'b-Sa 3TOrO H6<ZIb3H —BM'hCTO KOHKpeTHarO BO3A^fiCTBifl 
Ha HapyniHTe/ifl, OTHHMaTb 3apaH^e sto npaBo y Bcta^ 3to 
OAHa V13T3 xynniHX'b testimoniorum paupertatis, KaKin Moacerb 
BbijjaTb cečk rocyAapCTBO B'b 6opb6'b Cb npecTyn<iieHiHMH ’).

i) FIpHBJieneHHbift He Moacerb npe3K)MHpoBaTbca bhhobhhmi> tojibko no- 
TOMy, HTO OHT> npHBJieHeHb. YbU, K3KH HH TOpbKa SblBaeT'b HCTHH3, HO Hy>KHO npH3- 
HaTb no HeyMHparomeMy onbiTy, hto h He BcaKift ocyameHHbift atScTBHTejibHO bhho- 
Bai"b. (XoflHTt h npaBna Bb KaH«aJiaxb. „IlpaBna MOMteTb noaoa<AaTb: OHa kt> 
3T0My bi cyaaxb npHBbiKJia“). A hto y>Ke roBOpHTb o Jinirfe, tojibko jnniib 
npHBJieneHHOMb K’b OTBtry? Topasjio Sojine peajibHa h ofimecTBeHHO — 
irbJiecoo6pa3Ha ofipaTHan npe3yMnnia—presumptio bono viri—, cosaaroman npea- 
nojio)KeHie hcbhhobhocth, nona bhh3 He ycTaHOBJieHa HajŲieacanmMb cyaoMb* 
9Ta Mbicjib soBOJibHo onpejrfcjiHTeJibHo Bbipaataaacb eme bi crapoMb Yjioje. o 
Han., ct. 91. OHa, K'b coacaatHiio, Bce eme nyscfla MaccaMb: BHtnpenie ea Bb 
nx'b ncnxojioriio cocraBJiaeTb HacToaTejibHyio 3aaaqy noaHTHKH npaBa h oSmecT- 
BeHHOCTH.—BecbMa nacio npHcyTCTBie onbiTHaro 3aimiTHHKa Ha npejiBapHTejib- 
homtj cjitncTBin motjio 6bi BJienb K’b TOMy, hto caMafl nocTaHOBaKa n'fcjia Ha 
cyjrb OKa3biBajiacb 6bi H3jmniHeii, BCJitncTBie cBoeBpeMeHHaro BbiacHeHia jihGo 
HeBHHOBHOCTH npHBJie^eHHaro, jih6o OTcyTCTBia cocraBa npecTvnJieHia. Hcqe3b 6bi, 
fibiTb MOJKerb, naBHo ya<e cymecTByiomifi Ha npaKTHKt „6e3HeaoBtaHbitt 
B3i7iHji’b—Ha cyjit Moryrb-ne onpaBsaTb, a OHb nocHiwb', (Čm. IbKaHmieBb, Cym> 
Haa*b cysoNTb npHcaa<HbiXb, 1896, crp. 28). 3to cnocočcTBOBaJio 6bi skohomih 
cyaeSHaro npecjrfenoBaHia, ocBofioamaao 6bi npHB/ieaeHHaro orb cmitHia Ha 
cKaMbb noacyAHMbiX’b, Koropoe caMo no cefi'fe, He33BHCHMO orb Hcxo.ua ntjia 
fibiBaei-b cBH33Ha AJia Hero co crojib TaacKHMb ymepboMb, HMymecTBeHHbiMb h 
Mopa^bHbiM'b. CKO/ibKHX'b Jinuh Kapbepbi h penyTanin,—očmecTBeHHbia, nojiara- 
ųecKia h HHbia th6jih tojibko orb Toro, hto 3thmt> jmnaMb npnxoAHJiocb (pHrypupo- 
BaTb Ha cyab no oSBHHeniaM'b, KOTOpbia pa3Cbinajmcb 3aTbMi> B'b npaxi> OTb nepBaro 
npHKOCHOBeHia kt» HHMb 3amHTbi Ha cyjrfe. Meamy T'hMb Tanoro pe3yjibTaTa 3a- 
mnTHHK'b Morb 6bi aocTHrHyrb h pante, Bb CTanln npejĮBapHTejibHaro cjitucTBia, 
ecJiH 6bi oht> 6biJib flonymeH-b. HaKOHenb, nonymeHie 3amnTbi Ha npejiBapHTejib- 
HOMb cJrimcTBiH BJieaeTb Kb ycKopeHiio (a He 3awKKt, KaKb nyMaioTb ntKOTOpbie) 
Bcero npoH3BOACTBa. OcofieHHO coKpamaeica npn stomt. cyneČHoe cjitncTBie, 
Tani. KaK*b 3amHTa bt» ropa3.no Menbineti Mtpt BbiHyamaeTca K'b npencTaBJieHiio 
Ha cyat hobhxt> noKa3aTejibCTBb h naHHbix'b (cm. Bayer, op. cit., S. 25). 3a 
AonymeHie 3anmTbi Ha npejĮBapHTejibHOMb cjrfeACTBiH BbicKa3ajmcb, npHHnnnianbHo, 
Bt ropmumecKoft jmTepaTypt Ruth, M. Frydmann, Bb Pocciu—<I>oiiHHUKifi, Cay- 

Hcxo.ua
ropa3.no
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KoHenHO, 3aK0irb Moacerb co3AaTb bt> A’fcJi’fe AonymeHiu 
3am,HTbi Ha npeABapHTeJibHOM'b cjrbACTBiH KaKifl-jiHČo oTA'bJibHHfl 
orpaHHHeHiH, bt> HHTepecax,b oxpaHH xoas npaBOcy^ia. Cb 
3thmt> mohcho 6hjio 6h Taicb hah įmanė npHMHpHTbcn, h6o 
He<ZIb3H OTpmjaTb, HTO CKOJIb HH ROpOrb IipHHIlHII'b, BCHKOe 
npHMOJiHHCHHoe, 6e3orjiHAHoe ero npoBejueHie Ha npaKTHK'b 
A'bfiCTBHTeJIbHO MOrJIO 6h npHBOAHTb KT> H'hKOTOpHM'b HeHCeJia- 
TejibHHM'b pe3yjibTaTaM'b. Mėnesy nponKMi,, ecjin 6h HaniHX'b 
cjrhAOBaTejieH 3aM,feHHJiH cji'bACTBeHHbie cyAbH, no 3ana#HOMy 
06pa3IĮy, HMli MOHCHO 6HJI0 6h npeflOCTaBHTb H3Bi3CTHyiO aojiio- 
yCMOTp’fcHifl npH AOnymeHiH 3aiIĮMTHHK0B’b Kb T^Mb HJIH HHHM'b 
cjrfeACTBeHHbiM’b A'feftcTBiHM'b. Hrpaerb pojib HaAJieHcam.ee (jjopMupo- 
BaHie KaApoBTb 3amHTHHKOB'b (o neMb 6hjio yace BHine). Ho Bce 
3to nacTHOCTH KOHKpeTHaro npHM'feHeHia; BaacHO, hto6h coxpaHHJicn 
caMbiii npHHHHn'b Bb ocHOBHbncb ero nepTax,b.

’ 3aiIŲiTHHK’b, Cb TO H K H Sp'bHiH pe(į)OpMH, He AOJIHCeH'b 6htb 
ycrpaHHeM’b Ha npeABapHTejibHOMb cjrbACTBiH, no KpafiHeii M'bp'fc, 
orb ynacTin Bb Aonpoci o6BHHHeMaro h CBHA'feTejieH, Bb SKcnep- 

TH3aX’b H OCMOTpaX’b, OTb 0603p-bHifl XOTH 6bl T3KHXb HKTOBb 
H AOKyMeHTOB'b, O3HaKOMJieHie Cb KOTOpHMH He CBH3aHO Cb 
onacHOCTbio AJia AaJibH'feHmaro xoAa cji'bACTBifl, h npn TOMb 
K a KTj BO BpeMH npOH3BOACTB3 npeABapHTeJIbHarO CJrhACTBlH, TaKb 
h ceifaacb xce no oKOHnaHin ero, eiųe Aaxce ao nepeAann A'feJia 
Bis cyA’b ’).

ųeBCKift, Kohh. „MucTepis* npejiBapHTejibHaro cjitncTBifl, KOTopoft Taio» KptiiKO 
aepHtajiHCb bt> npoKHee BpeMH, nocTaTOHHO jmcKpeAHTHpoBaHa bt> HayK'b. 3to 
Aano noBOA'b HTajibflHCKOMy ropucry Gabuzzi KOHcraTHpoBaTb: „Oglorno si 
pao dire qae ii segreto dell’instrazione, ąuale era eonseerato dal codice fran- 
cese 1808 (hmh±, KaKt mm y®e 3HaeMi>, noTepntBineM'b H3MtHeHie bt> sioft 
ųacTHj e gale ė mantenuto dalia legge nostra non ha pi n aderenti nella dott- 
rina“. Aance co ctopohm cjrhncTBenHbiX'b cyaeft Ha 3anaAh h cnhaoBaTeneil y 
Haci> HephnKo npHXOjiHTCH cjibimaTb rojiocb 3a MceaaTejibHOCTb aonymenin 3aniHT- 
hhkobi Ha npejiBapHTejibHOM'b cJihACTBiH, bt> HHTepecaxi> caMoro cji'hucTBiH 
(cpBH. Ruth, op. cit., S. 153).

i) riepBOHaųaJibHbiM'b momchtomi, kt> KOTopoMy npiypOHHBaeTCH yųacrie 
3anmTHHKa bt» npenBapHTejibHOM'b cnhflCTBin, cuHTaeTCfl oSmhho, bt> Teopin h 
npaKTHKh, MOMeHTb oįjįJHHiaJibHaro npHB/ieneHin kb cn'hucTBiio bt> kanecTBt 
odBHHaeMaro. 3to bt> o6meMi> h ecrb HOpMajibHoe BpeMH aonymeHiH 3anjHTHH- 
Ka Ha npeABapmejibHOM'b cn’feHCTBiH. Mojkho jih, ojiHaKo, hath eme najihe h no- 
nycKaTb 3anwTy Toma, Koma jihiio npH3biBaeTCH kt> catHCTBiio JiHinb bt> Ka- 
iiecTB'fc 3anoflO3p,feHHaro? PlHTepecbi oČBHHneMaro stoto Tpedyiorb: ott> nepBaro 

HaAJieHcam.ee


— 108 —

He nojyie>KHTb coMH'feHiio, mo cb nocTpoenieM-b npeABapn- 
Te-zibHaro cjrimcTBisi Ha Haqa<ziax'b cocTH3aTejibHocTn Bonpoca 
BBeAeHia 3aimrrbi Ha HeMb CKop'be h Jier^e no^ynarb npaBHJib- 
Hoe pasp’bineHie. Ho HSb stoto Hejib3H 3aiaiiOHHTb, Kaicb 
A’fe^aerb Po3hh,b, hto bch 6opb6a B’b CTopoHy BBeAeHia y Hacb 
HHCTHTyTa 3ain.HTbi Ha npeABapHTeJibHOM'b cjrbACTBiH h He Mor- 
jia HM^Tb nona hhoto pe3yjibTaTa (t. e. aojdkh3 6bwia KOHHHTbcsi 

HeyAaneii), Taicb KaKT> OHa Bejiacb „He bt> tom n-nocKOCTM, koto* 
poii Tpečyerb cymecTBO /rfejia“2). nycTb peįopMa npeflBapH- 
TejibHaro cjrbACTBisi B’b Ayx,h yTBepxqieHifl npHHiiMna cocTH3a- 
TejibHOcra no o6pa3iiy, Karcb Be^eTcn cyneOHoe cjrbACTBie, ace- 
jiaTe/ibHa m Aaace Heo6xoAMMa. Ho eme ao npnHHTin stok pe^opMM 
He HcoioneHa, c*b  npMHimniajibKOM tohkm sparną, B03M0»H0CTb 
ynaCTiH 3amnTHMKa Ha npeABapMTeAbHOMb CA'feACTBiM. 06b STOMb 
KpacHop’hnHBo roBoparb n npnBeAeHHbie o6pa3ųbi 3ana,zmo-eBpo- 
nencKon npaKTMKH. KpOM'fe toto HejinniHe OTM'fcTHTb, hto B’b no- 
crbAHee BpeMH pa3AaiOTCM rojioca 3a noAHoe ycTpaHeme npeA- 
BapnTejibHaro cjrbACTBiH h nepeaany Bcero toto, hto noAb no- 

Bbi30Ba ao npHBJieųeHifl MOJKerb npoM3ofira BecbMa mhoto, aro Ba»HO ajih 3a 
niHTbi h gero OHa ynycTHTb H3t> BHAy He AOJiHcna. Ho ci> Apyroft cropoHbi 
npoTHB'b stoto HanpaniHBaioTca h B03pa>KeHia: a) TpyAHO onpeAianTb noHHTie 
„3anoAO3ptHHaro*, 6) npuBecni 3amnTHHKa, Koraa eme Hirb caMoro npnBJieae- 
Hia, 3HaiiHT'b KOCBeHHo HaBAeKaTb Ha cefia noAO3ptHie, b) įaKTHHecKH caLao- 
BHTeAH npH Ta KO M "b nOJIOJKeniH CTaJIH 6bl OTAaflHTb MOMeHTb npHBJieueHia H3”b 
HteaaHia orpaHHHHTb 3ammy. M Bce >Ke,HecMOTpHHa bto, aceJiaTeJibHo de lege ferenda 
co3AaTb „3anoAO3p'bHHOMy“ BO3MoxnocTb, xoth 6m bt> bha^ npaBa, Taicb hjih 
įmanė orpaHHneHHaro, aBHTbca kt> cabnoBaTeaio co cbohm'b 3amHTHHK0MT>. Hna 
npasocyAia 3A'fecb, bt» Konų-fe kohaobi, He ycMaTpHBaeTca HacTOJibKO peajibHoe 
onaceHie, hto6h moikho fibuio npHHimniajibHo h 6e3ycjiOBHO npoTHBHTbca btoA 
M'fcp'fc. 3anoAO3ptHHbift, nojiyaHBi nparaameHie cjrfeAOBaTeaa, He npeMHHeTb 
oSpaTHTbca kt> 3amHTHHKy, a catAOBaTeab He HMieTb AocTaToaHaro ocHOBama 
CKpbiBaTb, hto AaHHoe jihho Bbi3biBaeTca, Kairu H0A03p'hBaeMbift, 3BeHTyajibHbift 
oČBHHaeMbift. 3HaMeHaTeJibH0, hto Ha nocjibAiieM'b cb^Ai repMaHCKHX-b lopacTOB-b 
B’b 3ajibH6yprfc KpynHbiS Aiaieab cyAedHoB npaKTHKH Šen. Pres D-r Lobe 
TpeSoBa/rb, HTodbi npHBJieKaeMMii ci> caMaro Haaajia BcaKaro np0H3B0ACTBa ono- 
Btmaaca o6u odBHHeHiH, BO3HHKaiomeM-b npoTHB'b Hero. Wflre es dem fiber- 
haupt noch mSglich, einen gerissenen Beschuldigten zu ūberfiiren? et HeofibiK- 
HOBeHHoft TpeBoroft cnpamHBaerb no sroMy noBOAy Diirr, Zur Reform dės 
Strafprozesses, in DJZ, 1928, H.’ 21, S. 1436. Cepbe3Haa h raySoKaa Mbiciib 
D-r’a Lobe He BCTpiiTHJia, noBHAHMOMy, HHKaKoro couyBCTBia Ha Ct'b3A'b.

*) YroJiOBHoe CyAonpoH3BOACTBO, crp. 310.
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cjrfeAHHM'b HbiH'fe pa3yM'beTCfl, nydjiH^HOMy o6bhhht6jik) *).  Oa- 
hsko npM 3tomt> npeAno/iaraeTCfl He oc/iaOjieHie, a ycHJieHie 
A'bHTeJIbHOCTH 3aiH,HTHHKa BĮ, AaHHOft CTaftiU npOH3BOACTBa 
(„Waffengleichheit“). BooOme, cocTH3aTejibHOCTb npeABapHTe/ib- 
Haro cjrbACTBifl He npeAonpeA'bjmeT'b oah3ko HCKjnoHH'rejibHO Bce 
paap'bineHie AaHHoii npoOjieMbi h HenB/uieTCH conditio sine qua 
non AonymeHiH 3auiHTBi bo BpeMH npeABapHTejibHaro pa3CjrbAO- 
BaHia npecTynjieHin.

!)Cm. ct. Feisenberger bt> DJZ, 1928, H. 18, 1233.

2) Bt> AOKTpHHi Bce 9TO BbI3blB36Tb KOHTpaBep3bIi CM. Ruth, op. Cit., 
S. 96, Bayer, op. cit., S. 47—49, Cahn, op. cit., S. 45.

Pha'h Apyrnx'b Ae^eKTOB-b oČHapyjKHBaerb nocraHOBKa 
yrojioBHofi 3am,HTbi no HaineMy 3aKOHy.

SaKOHij coBepuieHHO He npeAyCMaTpHBaerb, Hanp., BancHoft 
npoOjieMbi KOjuieKTHBHOH (MHOHtecTBeHHoft) 3amHTbi. JlonycKaeTCsi 
jih ynacrie H,hcKOJibKHX'b jniiĮ’b bt> aauĮMTt OAHoro oČBHHJieMaro 
H eCJIH AH> TO KOKTj A^JIHTCH MOKAy HHMH 3aiHHTa? Hto Ka- 
caeTcn Hanien npaKTHKH, to OHa He npoTHBHTcn MHdHcecTBeH- 
hocth 3amHTbi, He onpeA'b^nerb MaKCHMyMa HHC/ia 3am,HTHH- 
KOB'b Bt OAHOMt A'fe-rb, a pacnpeA'bjieHie pojieil 3aBHCHTt orb 
3aiIĮHTHHK0Bt H COHiacifl CyAa * 2). KOJMH3iH HHTepeCOB’b oOBHHHe- 
Mbix’b, Bt cjiyya'b BbicTyn-zieHiH oakoto 3aniHTHHKa Ha CTOpoH'b 
H'bCKOJIbKHXt JIHLįt, H3XOAHTt y HaCt p33BH3Ky nO oOlIŲlMt 
HanajiaM'b KOMneTeHraocTH cyAa HanpaBJiHTb npoųecct h ycTpa- 
HHTb npenHTCTBin Kt ero npaBHAbHOMy abkikchiio. Ho Heo6xo- 
AHMbIX’b KOHKpeTHbDCb yKa3aHlH Bt yCTaB'fc He AHCTCH.

3aKOHt Hanrb, Aa«rke> ne BbiHCHaerb noAOHceHia 331hhthh- 
Ka npn OTcyTCTBiH oČBHHaeMaro, BpeMeHHOMt hjih HHOMt, 
He roBopurb HHnero o6t ynacTin odBHHHeMaro Bt Ha3HaneHin 
eMy 3anĮHTHHK3 H T. A. H T. A-

Ho BC'b 9TH Bonpocbi h Apyrie HMt noAoČHbie, BO3HH- 
Kaiomie npn npHM’bHeHin HopMt o 3amirrb, bt* kohiį^ kohiiobt, 
Bce xce pa3ptmai0TCH TaKt hjih HHane h He BJieKyTt Kt 6o<zib- 
niHM'b oc.zidJKHeHiflM'b Bt npoiieccfe, noneMy Ha stoh KaTeropin 
HeAOCTaTKOB'b h npoO^JiOBt h hm t He npHXOAHTcn sA'fecb ocodeH- 
ho OCTaHaBJiHBaTbCH. (O npoO/ieMt H3M'bHeHia oOBHHeHin Ha 
cyA't Bt 3aKjnoHHTejibHOM'b onepEt).



3aii|HTHTenbHa$i ptub.
3HaqeHie 3aniHTHTejibHoii p±qn. Heo6xoa.uMOCTb 3amnTirrejibHoft pt>qH 

bt> npoųeccį. P-feqb apenanKa. BpeMH npon3HeceHifl 3aiHHTjrrejibHOii ptqn. O6i» 
OTjifcabHbDCb qacTflx,b 3amnTHTeabHoii ptqn a hxt» nocrpoeHiH. 3amHTa n 
ajiOKBeHąifl.

CymecTByiOT'b Beiųn, bt> ko- 
TOpbDCb IIOCpejĮCTBeHHOCTb He- 
BHHOCMMa, a HMeHHO: My3bIKa, 
no33iH, xya;o:KecTBo, nydjiHHHHH 
p'btiM.

Labruyėre.

CoBpeMeHHbifi yrojioBHbiH npoijeccb nocTpoeirb Taicb, 
wo Bce npon3BOACTBO—MTeHie oČBHHHTejibHaro aKTa, npoB'bpKa 
AOKa3aTe<zibCTB'b h np.—ecTb, bt> 3HanjrrejibHofi M'bp'h, Kaicb 6h 
noAroTOBHTe.7ibHafl CTa^isi rjih jtečaTOB’b CTopoH’b. B*b  9rax,b 
Ae6aTax,b očHapyaoiBaeTCfl, hto hmchho AaHHOMy jumy BM'h- 
HfleTCH Bl> BHHy, Cb OAHOft CTOpOHH, H HTO npHBOAHTCfl B*b  ero 
3aiųHTy, cb Apyrož. 3amHTHTejibHaH p^Hb BBJisieTCfl TaKUMi*  o6pa- 
3(jfrrb OflHHM'b H3*b  C3MHX'b HCO6xOAHMbIX'b 3BeHbeBl> BTb U'fcnH Cy- 
Ąe6Hbix,b aKTOBij, o6pa3yioiii>HX'b yrojiOBHbin npoąeccb. Bi> 3am,n- 
TMTe/ibHofi pianu, Plaidoyer, KOH^eHcupyeTCH cyninocTb 3aiUHTH: 
OHa BdEpaerb bt» ce6a h npHBojtfrrb B*b  cncreMy Bch momchth 
3amHTH. HeaapoM’b 3amnTa OTOHŲiecTBJMeTCJi nacio cbp'hnbio 
3aiiĮHTHHKa. To/ibKO Kor/ta 3amHTHHK’b Bocnojib3OBajicfl npeAocraB- 
jieHHbiM'b eMy cjiobomij, napojŲb B'fepnrb, hto o6BHHHeMHfi JvbH- 
CTBHTejIbHO ČHJl'b 3aU' " H 3amHTHHK'b HCnOJfflHJTb CBOIO 
o6H3aHHOCTb ’).

i) Cm. M. Frv .i, op. cit., S. 373. Bbmaioniiecfl pyccKie yroaoBHbie 
3amnTHHKn—Cnac/ a AnapeeBCKift—qacTO BOBce He Bean cyaeSHaro cJi'fcucT-
Bifl, He aonpauir JBmrfeTeaefl h np„ a npoH3HOCHaa 3apaH'he 3aioTOBJieHHbiH 
3amHTHTejIbHb’ . .H. HejIb3H CKa33Tb, OAHaKO, HTOČbl 9TO SbIJIO HOpMaJIbHblMl 
cnocoSoM-b 3k , bi h Haae>KHbiM'b npHMtpoM-b juis. Apyrax-b.
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Mmcjihmo jin noAOnceHie, Korjia 3aniHTHHKy He rtpHAefčJl 
BOBce npoH3HecTH cbok) p'fenb? TeopeTHnecKH o6t> btomti mohcho 
TpaKTOBaTb bt» AByxb cJiyxiaHX’b: a) Korfla oČBHHeHie hbho He- 
OCHOBaTeJIbHO H OČBHHHTejIb OTb TBKOBOrO Ha cyA'fe OTKasajlCH, 
6) Kor^a oČBHHeHie KanceTcn 3amHTHHKy coBepnieHHO očocho- 
BaHHblM'b H A0Ka3aHHbIM’b. OTHOCKTCJIbHO nepBarO CJiynaH HO3BO- 
JIHTeJIbHO rOBOpHTb TOJIbKO TaMT>, rJVfe C0CTH3aTeJIbH0-06BHHHTeJIb- 
Hoe Hanajio Bb nponeccb npoBe,neHO co Bcefi nocjrKnoBaTejibHOCTbio, 
h OTKa3’b oČBHHHTejiH OTb oČBHHeHiH 3HaMeHyeTb OTna^eHie 
caMaro o6BHHeHifl. y Hacb, HanpOTHB'b, 0TKa3b nydjinnHaro 
OČBHHHTeJIfl OTb OČBHHeHlH HHHerO He H3M'bHfleT’b Bb TeneHiH 
npojjecca, KdTopbifi HAeTb Bce ThMb ace HanpaBJieHieMb, h cy/įb, 
He B3npaa Ha Tano# OTKa3b, EnpaBt BbiHecTH oČBHHirrejibHbifi 
npnroBop’b, „no yč'fejKAeHiio coB'bcTH, ocHOBaHHOMy Ha očcyacAe- 
H1H oSCTOHTe/IbCTB'b A'fejia“ ’). Bb npaKTHK'fe ČbIBajIH na- 
cto cziynaii oČBHHHTejibHaro npnroBopa, cjrbAOBaBinaro He TOjibKO 
nocjrh įjopMajibHaro OTKa3a npoKypopa, ho h npoH3HeceHHOii 
HMb 6jieCT5imeH 3aiHHTHTeJIbHOM P'bHH. riOBTOMy HenCnOJIb3OBa- 
Hie 3am,HTHHK0M’b cBoero cjiOBa noAb npeAzioroMb, hto h npo- 
Kypopb He BocnoJib3OBajiCH npaBOMb oČBHHHTb, caMo no ced'h 
ecTb HapyineHie AOJira. Pa3yM^eTCH, npn Hajiunin 0TKa3a npoKy­
popa 3HIIĮHTHHKy H'fcTb HajĮOČHOCTH BeCTH aTTaKy npOTHBb 06- 
BHHeHlH BO BCtXb nyHKTaXb H Cb TOfi HHTeHCHBHOCTblO, KaKafl 
npeAno/iara.ziacb paH’be. 3to 6bijio 6bi noAnacb CM’bniHO, a no- 
poio h Bpejmo ana HHTepecoB'b oČBHHHeMaro. HaniH Bbmatomieca 
iopHCTbi-npaKTHKH (Kohh h AP-) onucaAH K0MH3Mb nojio- 
HceHia 3anįHTHHKa, crpeMflinarocfl npoH3HecTH bcio cboio 3amH- 
TMTejibHyio p^Hb, xoth npoKypopb yace 3aHBHJib, hto He nojmep- 
HOIBaeTb OČBHHeHiH. 3am,HTHHK’b Bb 3T0Mb CJiy’ia'b TOJIbKO Bb 
o6mnxb qepTax'b ocB'hmaeTb rciaBHbie momchtei AisJia, roBOpn- 
njie B*b  nojib3y oČBHHHeMarO. 3to OHb oGsraaHb CA'fejiaTb, cjiob- 
ho HHKSKoro OTKa3a ny6^HHHaro o6bhhhtcjih He 6bwio.

Hepe3OHHbIM’b HBJIHeTCH OTKa3b 3amHTHHKa OTb P’hHH H 
bo BTopoMb c/iyna^, t. e. Kor.ua oČBHHeHie npeACTaBjmeTCH eMy 
ycTaHOBJieHHHM'b. 061. oTcyTCTBin y 3aiHHTHHKa Boočiųe npaBa 
yKJIOHHTbCH OTb 3aUĮHTbI no npHHHH'b npH3HaHlH HMb OCHOBa- 
Te/ibHocTH oČBHHeHin yace p-fenb 6biJia. 3A^cb HaA/ieiKjiTb Aoča-

J) Cm. Ptm. yroji. Kace. Aen. 1873 r. N? 573, 1866 r. Na 78.
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BHTb, MTO OTK33t 3anĮHTHHK3 OTt IMeAHpOBaHiH, npOAOJDKemfl 
cBoeii poJM Bt MOJiHaHiH nocjrb npOBejieHHaro cyAeČHaro cjrbflCT- 
bih—oaho H3t KpynHbixt HapymeHiH, KaKia B'b coctosihih Aony- 
cTMTb 3aiiĮHTHHK'b. 3to mohcho KBajiH^HųnpoBaTb, KaKt npHMoe 
3AoynoTpe6/ieHie AOB'bpieMt, Kor^a cyAt H3t MOA^anin (hIsmot- 
CTBOBania) 3aiųHTHHKa 3aKAK)HMA'b 6bi, hto noczrbAHin corJia- 
ceirb cb oČBHHeHieMb. „H CAbimy MOJi^aHie co CTOpoHbi npoTHB- 
HHKa“, BOCKAHKHyA'b OAHaACAbi cyAeČHbiii opaTopii HacyA'b m t^m-b 
A3At nOHHTB, HTO MOJmHie Apyroii CTOpOHbl paBHOCHAbHO OT- 
cyTCTBiio BO3pa2KeHifl. Kto MOjinnTt, He cnopHTb, a kto cno- 
pHTt, He MOA’JHTb 1)‘. He npeABHAH ČJiaroiipiHTHaro ncxoAa Afe- 
Jia, 3amHTHHK’b He o6H3bIBaeTCfl, KOHe^HO, HaCTBHBaTb Ha onpaB- 
AaHiu; OHt KM^erb B03M0H£H0CTb roBopHTb o CM5irqaiomHX'b 
BHHy o6cTOflTe/ibCTBax'b, o cocTaB'b npecrynjieHiH, o paaM’fep’b 
HaKa3aHifl h np. h np. Ho h no cymecTBy oČBHHeHifl OHt He 
JlHineH'b BO3M0JKH0CTH AfejiaTb nOnblTKH. „Bbl AOJDKHbl H3JIO3KHTb 
Bcb aoboam cy^y npn jnočoMt noAoaceHiH 3amnmaeMaro b3mh 
A'bAa, h6o bh He 3HaeTe, KaKož hmchhO Baint pucKOBaHHbift napa- 
AOKCt Bcero 6ojrbe noHpaBHTca cyny“, CKa3aAb Bbmaiomincfl pyno- 
BOAHTeAb iopMAHqecKHX'b KOH$)epeHųifi cTaHdepoB'b Bi*  IleTporpaAb 
CBOHM'b cjiyinaTeAHM'b, 3to 3aM^HaHie, no cymecTBy AOBOAbHO 
ABycMbiczieHHaro CBOfterBa, TanTt Bt ceč'b, 6bnt Moacerb, Koe-HTO 
B'bpHaro, H'bKOTopoe 3epHO hcthhm. Bt caMOMb Afe/rb, KaKMMt o6pa- 
30Mt 3amHTHHKTb MOHCeTt 3HaTb, ^TO Bt rOJIOBaXt CyACil COCT3BH’ 
jiocb yace HenpepeKaeMoe MHi>Hie o bhhobhocth ero noAsamuTHaro, 
HTO TOTt HAH HHOft AOBOAb nOKaHCeTCfl CyAJ’ HeyČ'feAHTeflbHblMt, 
jiHniHHMt? A Metyty T^Mt o6fl3aHHoeit 3amHTHHKa, hmchho, npn- 
BOAHTb BC'b AOBOAbI H3t AaHHbIXTb A^Jia, HCHepnaTb BCK) CHJiy 
yč'bjKAeHia. JĮaBHO yace 6mjio 3aM^qeHO cyAeČHbiMH npaKTHKaMH 
QTO H^Tt TaKOrO OČBHHfleMarO, JŲLK KOTOparO He OTblC- 
Kajiocb 6bi Bt A*bjrb  ^to-jihSo Bt ero nOAb3y, H'bTt nejiOBtica, 
KOTOpbiii najit 6bi Tant hh3ko, hto B'b 3amnTy ero HHnero 
HeAb3H 6bIAO 6m CK83aTb 2). OČBHHHeMblfi—neAOB^Kt, CTaJIO

1) Tania H3peaeHiH aaiTeftcKofi Myapocra, Kant: „Kto MOJiaarb, tott> 
AByxi» HayaHTB', .kto MOJiaarb, tott> He rptuiarb“, nenpieMJieMbi bt> yroJioB- 
Howb npouecc'fc—ajih 3amnTHHKa.

2) „PyccKaa anBOKaTypa, bt> cooTB'frrcTBin ct> očiuHM'b TenenieMt pyccKoii 
o6mecTBeHHoft mhcjih h nuTepaTypbi, HHKor.ua He 3a6biBaJia, kto bt> aymi nasc- 
Aaro npecTynHHKa mojkho naft™ „HCKpy Boselio“, h hto couiajibHbia h jihhhejh 
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dbiTb KajieiUocKon'b MbicJiefi, nyBCTBb h crpacTefi: B’b nocroflHHo 
ABHMcymMxcH CTopoHax’b stoto KajiefimocKona onbiTHbie h iimt- 
jiHBbie B3opbi 3amHTHHKa HaHAyTb Bce Heo6xo&HMoe AJIH Bejie- 
HIH 3amHTbI. U-bHH He.ZIOB’bKa, 3aiIĮHTHHK'b HHKOTfla He MaXHerb 
Ha Hero pyKoft, cjiobho Ha noničinaro, Kor.ua stoti. neJiOB'bK'b 
CHAHTb Ha cKaMb'b noAcyjiHMbix’b, KaKij He 0TKa3biBaeTCH Bpani. 
B’b neM'b-TIHČO IIOMOraTb ČOJIbHOMy Ha TOMT. OCHOBaHiH, HTO BC'fe 
cpeACTBa yxce nc^iepnaHbi h CMepTb HeMHHyeMa.

Bce sto KacaeTCH B’b 6ahh3KOBoh Mfcp'fc KaKb 3aniHTbi no 
cor/iaiiieHiio, Tani. h 3aniHTbi no Ha3HaneHiio: h 3£^Gb He A'fe- 
jiaeTCfl pa3HHiibi Mencuy oahhmt. h apyniMi. BHAOM'b 3amnTbi. 
Meamy t^mt. hmchho Ha3HaqeHHbiž 3antHTHHK’b Hep'feAKO orpa- 
HHMHBaeTCH H'feMOli SaiIĮHTOH, CqHT8H 0#H0 CBOe npHcyTCTBie 
Ha cyA'fe AOCTaToųHoii rapaHTiefi įųis. no£3amHTHaro B’b tomt>, 
hto npaBa ero He SyziyT’b HapyineHbi. Kohchho, BancHO npHcyTCTBie 
Ha CyA't 3aiIIHTHHKa, KOTOpbIH B’b JlIOČOfi MOMCHTb MOrb 6bl 
0Tpa3HTb yrpoacaiomyio noA3amHTHOMy HenpaBHJibHocTb. Ho 
hto Moacerb čbiTb HenpHrjiM#H'fee TaKoii 6e3M0JiBH0fi (įmrypbi 3a- 
mHTHHKa Ha cyA'b, HanoMHHaiomefi BpeMeHa, Kor.ua 3aiųHTa era- 
BH/iacb OTb „rocynapcrBa“,—Tanoro čeaoTB'bTHaro „Ka3eHHaro 
3ainHTHHKa“, Bbi3biBaiomaro B’b očmecTB'b cnpaBejviHBbiJi Hape- 
KaHiH B’b jrbHH, a to h B’b nooyHCAeHisDCb eme čojrbe npeaocy- 
AHTeJIbHbDCb? -

Hto Moacerb čbiTb 6ojrhe acajiKHM'b, HeacejiM beat. 3amHT- 
HHKa, KOTopbift Ha npejŲioHceHie cyAa yųacTBOBaTb B’b £66873X1. 
OTA'bjibiBaeTCH noKjioHOMi., HHMero He roBopn?

npaB^a, H’bKOTOpMM’b cy^bsiMi. 9to HpaBHTCH h Aax<e HM- 
noHHpyerb: BpeMH Aoporo, He Ha#o ero HanpacHO TparaTb! Ho 
6o<zibinHHCTBO cy^efi cmotphtt. Ha A'bao He cb tohkh ap'bHifl 
coKpaiųeHisi BpeMeHH, a dojrbe rjiydoKO h AOCTofiHO. npOHCxo- 
AHTb, Hanp., TaKofi Aiajiorb Ha cyA'fe.

3amHTHHK'b: He C^HTaiO BOSMOHCHblMT. yTpyiKAaTb BHHMdHie 
cy.ua p'bnaMH no A'bjiy Bno/iH'h acHOMy (HaMeKi. Ha 6e3HaAexc- 
HOCTb 3aiIĮHTbl).

ycjiOBis 1KK3HH ųaero o6i>acH5iioTB n jr&iaiOT'b nofiflTHMMi npeCTynaeHie, Kaacy- 
meecfl Ha nepBbift B3rjifl«'b tojibko npoHBJienleM'b iioxoth h 3Jioft bojih' (Pini. 
Mock. CoBiTa npHCHM<H. noB. 1909/10—218, y MapKOBa, IlpaBHjia anBOKaTCKoft 
npoįjeccia bt. Poccin, CTp. 218).
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ripeAC'k.naTe.zib: 3aHHMafiTe Hame BHHMaHie; mm ajih 9T0rd 
h chahm'b. Mm HcejiaeM'b BMcnyniaTb 3amHTy.

Ybm, TaKOH 3amHTHMK-b He omymaerb rjiyčoKOfi očham 
OTb toto, hto cya;y npHX0AHTcn HanoMHHaTb eMy o 3a6BeHiH 
hmij CBoero AOJira nepe/vb noA3amnTHMM'b. 3amHTHHK’b HeycTaH- 
ho BMHCKHBaerb aoboam iųisi onpaBAaHia hjih odjierųeHiu yųacTH 
oČBHHHeMaro. TaKHxi> aoboaob’b He očasaH'b HCKaTb oČBHHHTejib, 
h6o 3a Hero 3to at^aerb oČBHHHTejibHMK aKTb: ecjiH noc/ibA- 
Hifi noATBepAHJicfl Ha cyA'b, oČBHHHTeJib, čbiTb Moacerb, h bo- 
neH'b orpaHHHHTbca oAHHM-b 3aflBjieHieM'b, hto no-zmepiKHBaeTb 
oČBHHeHie ’). Ho jųisl 3am,HTHHKa bojkho AočHTbca KaKoro 6m to 
hh čmjio no3HTHBHaro pe3yjibTaTa įųlh. oČBHHsieMaro, a CKOJibKO 
pa3”b HacTyna.no onpaBAaHie HeoHCHAaHHo įųisl BcfrKB, bt* tomt, 
HHCJTb AJIfl 3amHTHHKa, npH Ka3aBHieMCH CTOJIb npOHHHM'b 
oČBHHeHiHl Mm npnnoMHHaeM’b cnynafi, Kor^a npHCsnKHMe 3acb- 
AaTejiH, yŽAfl Ha coB'bntaHie, BepHyziHCB bt, 3a^y cyzia c-b Tpečo- 
BaHieM'b nocTaHOBKH Aono/iHHTejibHaro Bonpoca, H3*b  nero hcho 
CTaaO, HTO OHH COČHpaiOTCfl OČBHHHTb. H 9HeprHtIHMH 3aiIĮHT- 
HHK’b OAHOfi čponieHHoii njiaMeHHOH į>pa30H 3acraBHjrb hxt> 
BHOBb 3aayMaTbCfl; BT> KOHIĮ'b KOHHOB'b npHTOBOp'b 0Ka3aJICfl 
onpaBAaTe^bHHM'b—BonpeKH nepBOHanajibHOMy npeAnojioHceHiio 
caMHXT> npHC5DKHMX'b 3acb,naTejiefi !).

J) BnpoqeM%, u ei. stumi. He Bcerna corjianiamicb h npoKypopa. „3aK0Hi> 
npnKa3biBaeTi> HaMi>, npoKypopaMi, np0H3H0CHTb ptun Taicb, mo6bi OHb 6mjih 
BaiKHbIM'b 3BeH0Mb B"b npouecc'k, MTOČbl HXT> CJiyiiiajIH CyflbH H npHCHJKHbie’', 
nucaji'b, MeHcny npo'iHM'b, JIeBeHCTHM'b, rocyaapCTBeHHaro oSbhhhtcjih Bb
yrojiOBHOM'b cyA'fc, 1894, crp. 7.

2) Cjit.n.yeT'b npH3HaTb rjiy6oxo HecnpaBe/ŲiHBbiM'b h HenpaBHJibHbiM'b 3a- 
MtnaHie Ruth: die Verteidigung ist auch dann gnfūhrt, wenn er (3amHTHHKi)... 
nach Schluss der Beweisaufnahme erklart, er habe nichts aunzfiihren“ (op. cit.. 
S. 80). EnpoMeMi, Ruth aajrfae noSaBJiflerb: Allerdingš diirfte der Fall je prak, 
tisch werden (ib.), hto yHHHTOMcaeT'b bt> KOpH-fc ero npeflmecTByioinee pa3- 
cyacAeHie.

riyCTb 3aHĮHTHHK'b He CCbIJiaeTCfl Ha TO, HT0 TOBOpHTb He 
o neMij, hto A'fezio HeHHTepecHoe: H'brb HeHHTepecHbixrb Afejrb, 
ecTb HeHHTepecHbie 3amHTHHKH. KajKAoe Abno, cicojib 6m He3Ha- 
HHTeJIbHO OHO HH ČbIJIO, BT> C0CT0HH1H #aTb 3Hai0meMy CBOft 
AOJirb 3anĮHTHHKy CTHMyjrb icb TOMy, *jto6m npočyAHTb BHHMa­
Hie cy,ziefi kt» TOii hjih hhoh CTopoH’b Abna, b3>khoh rjih uoa-
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Sdntitniaro. H B'b HeGjiaroAapHOMb nponeccb Harpajiož ša- 
HĮHTHHKy MOJKCTb 6bITb CO3HaHie, HTO OH'b, IIOAOČHO 3aiIĮHTHHKy 
Py6o B'b poMaH-b Smhjbi 3ojih, B'b CBoeft 3aniHTHTejibHoii p’bnn 
„BOcnojib3OBajicH B'b HHTepecax’b cBoero KJiieHTa BcbMH (j)aKTa- 
mh, KOTOpbie oirb Morb HSBJienb H3*b  stoto HečJiarojapHaro 
A'bJia“.

!) CtT. 735—749 Vct. J/r. Cyaonp. Toae repu. Strafprozessordnung, §258.

2) 735 h 736 ycT. yr. Cynonp.

3) JleBeHcraMi, noJiaras, mto ,npoKypopT> .HOJDKeH'b no bosmojkhocth M3- 
6-feraTb 3T0ft BTOpOft ptHH“, IlblTaeTCH nOJIBeCTH TOMy HHOft 6a3HCT>, e/IBa JIH, 
BnponeM'b, npieMJieMbiti jųia cepbeSHaro čyaedHaro opaTopa,—a Umchho oht»

CKa»cyTb: HHKaKofi npnMofi 3 anoms He o6si3biBaeTb 3amHT. 
HHKa kt> npoH3HeceHiio pb^en; 3aKOH,b Aaerb eMy TOJibKO npaBO 
Ha p^Hb. į,bHCTBHTeJIbHO 3aKOHbI O 3aKJHOHHTeJIbHbIX'b npeHlHX’b 
no cyneČHOMy cjrbjtCTBiio He 3aKjnonaiOTb B'b cečb npsiMoro yKa3a- 
HIH Ha o6H3aHHOCTb SanĮHTHHKa npOH3HOCHTb p'bHH B'b 3aiUHTy 
oČBHHneMaro1 2). O/mano, BbicrynjieHie 3aiųHTHHKa B'b 3aKjnoMH- 
Te<abHbix'b npeHijjx’b cocTaBjmeTb Ha caMOMi, Abjrb He TOJibKO 
ero npaBp, ho h o6n3aHHocTb, ec<ziH He nepe^’b cyAOM'b, to ne- 
peA'b noA3amHTHMM'b. Ilo 3aKOHy „cynedHoe cjrbACTBie 3aBep- 
maeTCH npemHMH no cymecTBy pa3CMOTp'bHHbix,b h npoB'bpeH- 
HbIX'b AOKa3aTeJIbCTB'b“, a 3aKJHOHHTejIbHH5i npeHlfl COCTOHTb, 
MeatAy npo^HM-b, „n 3^ 3amHTHTejibHofi pb^H 3aiiĮMTHHKa“ *).  Ha 
KaKOM-b xce ocHOBaHiH 3amHTHHK’b yooHHZtcH 6bi orb ynacTin 
B'b npeHiHX'b? Ha nonB’b coBpeMeHHaro npoųecca sto 6bwio 6h 
npaMbiMii HapyineHieM'b co3AaK)nj.HxcH Meamy 3am>HTHHK0M’b h 
odBHHHeMbIM'b B3aHM00TH0HieHiML

RpoMb rjiaBHon pbHH, B’b cyzvb HMbiOTb MbcTO eme pen- 
JIHKH B'b OTB'iaT'b Ha pbqb npOTHBHHKS. B'b ĄpeBHCH TpeLtlH HC 
npH3HaBa<ziocb Ha cyzfb HHKaKHX*b  penjiHK'b; HanpOTHB’b, B'b Ph- 
M-b He TOJibKO CymeCTBOBaJIH penJIHKH, HO AJIH HHX’b H36HpaJIHCb 
BHanajrb ztaiKe cneųiajibHHe npeACTaBHTejiH, OTjnmaBinieCH oco- 
6ofi cnocoČHOCTbio HMnpoBH3aųiH. B'b HacTOHmee BpeMH penjiH- 
kh Ha cyA'b AonycKaiorb 3aK0H*b  h npaKTHKa. 06hkhob6hho 
nyčjiHHHbiH o6BHHHTejib He npH6'braerb Kb penjiHKaM'b, CTapa- 
ncb co3,naTb BnenaTJi'bHie, hto y>ne B'b nepBOH p'bnn hmt, Bce 
HcnepnaHO 3). Ho penjiHKa oCBHHHTejifl Moncerb 0Ka3aTbcn HeH3-
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MjKHOK, KOr^a OHT> yCMOTpHTb, HTO 3aiIŲiTHHK’b BT> qeM'b-JIH6d 
H3BpaTHjn> (JiaKTM, co^epMcaHie AOKyMeHTOB’b, noKa33Hin CBHA’fe’ 
Tejien h np., HenpaBHjibHO H3Jio»nji'b hah HCTCMKOBajrb 3aK0Hbi ’). 
3aKOH,b He yKa3biBaerb tohho, bt> KaKHx,b cl7iyqasix'b pen/iHKa, 
ujih KaKT> ee Ha3biBaerb YcTaB’b Yr. Cy^onp., „BO3pajKeHie“ npe- 
AOCTaBjmeTCfl nySjiHHHOMy o^BHHUTejno, Ta et. uto oho čynerb eMy 
npHHaAJieHcaTb, Kor^a oht> Toro noncejiaerb. 3amHTHHK’b HM'heT'b 
npaBO OTB'bTa. 3tott> OTB'hrb He orpaHHnHBaeTcn HenpeM'bHHO 
npeA’feJiaMH A'bficTBHTejibHaro BO3paHceHia: oht> Moacerb bbihth 
3a 9th npeA'fejibi, Kacaacb KaKHX’b-JiH6o HOBbixi> jįoboaob’b h 
OČCTOHTeJIbCTB'b. /[onymeHie BTOpHHHWX'b penjIHK'b—AynJIHK’b— 
3aBHCHTb orb ycMOTp'bHiH cy^a. BnpaB'b Jin 3aniHTHHK'b aomo- 
raTbCH npeaocTaBjieHiH eMy cneųiajibHOH penjinEH noaApecyApyroro 
3amHTHHKa, BbicTynaioniaro bt> tomt. ace /rfe/rb? OTB'feTb AOJDKeH'b 
ČbITb OTpHIĮaTeJIbHblH: 3aiHHTa npOTHBOCTaBJIHeTCH JIHIHb o6bh- 
HeHiio. no pas'bHCHeHiK) CeHaTa, ncaJioča 3amHTHHKa „Ha to, 
hto npH 3aKJH0HHTejibHbix’b npeHinx'b npeAcbAaTejib eyaa He 
Ą03B0JIHJI’b eMy BeCTH OCOČOH p'bHH npOTHBT, 3aiHHTbI apyroro 
noAcyAHMaro, He HM'herb 3aKOHHaro ocHOBaHia, Taicb Kaicb oht> 
HM'fejI'b nOJIHyiO B03M0HCH0CTb BC'b BbICT3BJieHHbie npOTMET*  HeTO 
OČBHHHTejIbHbie (JiaKTbl OnpOBeprHyTb HAH OČ’bHCHHTb BT> CBOefi 
3aiIIHTHTeJIbH0H p^HH, BB B03paXCeHiHX'b npOTHBT> OČBHHeHIH 
HJIH B*b  CBOeM*b  nOCJI'hAHeM'b CJIOB'fe“ * 1 2).

yTBepiKflaeT'b: 3to (penima) He TBopnecTBO, oSjiyMaHHoe h irfeiibHoe, a HMnpo- 
BH3aųifl, KOTOpan npH Bceft TauaHTunBocTH oparopa Bcer.ua hochtt> bt> ceS'b 
nenaTb mchohhocth h cn^mHoft pafioTbi“ (Pinb rocynapcTBeHHaro odBHHHTeufl 
B"b yronoBHOM'b cyn±, CTp. 24).

1) CpBH. Ruth, Der Verteidiger im Strafprocessrecht, 1905, S. 169, 170.

2) Ptm. Yr. Kac. ZIen. 1868 r. N° 498.

PenAHKH HM'biOTb Ha cyjŲb KpynHoe 3HaqeHie, h bb hhxb 
Hančo/rbe pea/ibHO CKa3MBaeTCH yM'bHie h creneHb noAroTOBKH 
33IIlHTHHKa H OČBHHHTCAH. PenJIHKa, K3K*b  HMnpOBH3ailifl, 
ocočeHHO pacnojraraeTb kb ceč’b cy^en h npHCJDKHbixB 
sac^AaTejieįi. Bb pen<ziHKaxB OTM'bnaiOTCfl očbiKHOBeHHO „yaap- 
Hbie nyHKTH“, cocpeAOTOHHBaeTca OGB^meHie caMbixB cnopHbixT> 
MOMCHTOBB A^Jia. H'feTB HaAOČHOCTH CT'bCHHTB CTOpOHbl BB pen-
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jiHKax'b, ecAH TojibKo bt> HHXTa He 3aKAionaeTCH ynopHoe nOB- 
TopeHie yxce cKa3aHHaro paH'be1).

1) H^miįm Ha3HBaioTi> penjiHKH Nebenreden. 3to xe hmh ohh coofima- 
ioti h ri>M'b 3aKJHoqeHiHMi>, KOTopbisi cTopoHbi flajoTi. bo BpCMB xo.ua npoijecca 
no noBOjiy Toro hjih HHoro Bonpoca. Nebenreden oSbiųno SbiBarorb KpaTKHMH, 
6e3i» oco6bix'b BCTynJieHiii, 3aKwqeHiii n np.

2) Cm. Ortloff, op. cit., § 23.
3) Cm. Frydmann, op. cit., S. 300.

P-fenb 3aiiĮHTHHKa, ero penAHKH h noczrb.n.Hee caObo, ecAH 
TanoBoe eMy npeAOCTaBAHeTCH, očpaayiorb BM^crb noHHTie 
a3aiIĮHTHTe<ZIbHOH p'feHH“.

IIpOH3HeceHie 3amHTHTeAbH0H pianu npiyponHBaeTcn icb 
OnpeA'fejieHHOMy MOMCHTy, KOTOpbIH HeOAHHaKOB'b BTa paSAHHHb^’b 
CTpaHaX'b. B*b  AHEHijl 3aiIIHTHHKy, KaiCb H OČBHHHTeJHO, CJIOBO 
AaeTCH ceiinac’b ace no OTKpbiTin sac^ama, nepe/rb noB'bpKoft 
JJ,OK33aTeJIbCTBT» H AaHHbDCb. KaHCĄaH CTOpOHa KaiCb 6m H3A3- 
raerb cboio Tonny sp'bHin Ha a^o, npejyiaraeTb cboio Bepciio 
h cboh AOKa3aTejibCTBa, nocjrb nero Moryrb npoHCxoAHTb TOAb- 
ko 06'bHCHeHiH no npaBOBbiNTb BonpocaM-b, ho He no (fraKTHne- 
CKHM'b OČCTOHTeJIbCTBaM'b A "fe JI a. AHrJIHHaHe TOpAHTCH 3T0H H3- 
TiaBHa yCBOeHHOŽ HMH CHCTCMOH, BOCnpOH3BOAHIIĮeH, OAHaKO, BT» 
o6nĮHX'b nepTaXTa JIHIIIb OCHOBbl CTapMX’b pHMCKHXTa nOpHJįKOBTa 
pa36npaTejibCTBa yroAOBHoro A'k-na2). CncTeMa 3Ta npHBOAHTb 
Kla enOKOHHOMy, 6e3CTpaCTHOMy H3AOHCeHilO CTOpOHaMH CyiJJHOCTH 
A'fa/ia H KTa ČOJIbineH OČTaeKTHBHOCTM piaHeH, Bb> BH«y TOrO, HTO 
Kaiman CA'fejiaHHaH CTOpOHOH CCblAKa AOJDKHa 6bITb nOTOMTa 
nOJLTBepHCAeHa AOK33aTeAbCTBaMH. yKa3bIBaiOTb, KpOMia Toro, 
nTO jŲin npaBOBOii oh^hkh cyneČHaro MaTepia^a BCTynirrejibHaH 
ptnb nojie3H'be, HejKejin nocjrbAyioman, hto npoH3HeceHHafl ne- 
peAb npeACTaBAeHieM'b AOKa3aTejibCTBTa p-fenb, no coAep»aHiio 
CBoeMy, crporo orpaHnnHBaeTCH BonpOcaMH AOKa3biBaHiH 3). Oa- 
HaKO, aHTAiiicKafl CHCTeMa HM^erb 3HanHTeAbHbie HeAoeraTKH, 
nepeB'bniHBaiomifl en aoctohhctb3. Bt. OTHOineHin 3aniHTbi,—hto 
Hacb TyTb TOAbKO h HHTepecyerb,—oHa hbahctch npe3BbinaMH0 
criaCHHTeAbHOH, 3apaH^e npeAonpeA'feAHH HanpaBAeHie p'fenH h to, 
o neMTa 3aiiĮHTHHK'b BnpaB'b rOBopHTb, He Aanaa eMy bo3mo3khocth 
noABepmyTb CBo6oAHOMy očcyjKAGHiio h oii'bHK’b AOKa3aTeAbCTBa 
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BT> TOMTb BHA'fe, KaK*b  OHH A’bftCTBHTejIbHO O()Hapy}KHJIHCb Ha CyjŲb, 
a He Kaicb ohh eMy npejtcTaBjiHJiHCb nepBOHanajibHo. 3amHTHHicb 
AOJDKeH'b coBepuiaTb nojierb co cBH3aHHbiMH KpbMbflMH. H'brb 
npOCTOpa npH 9T0Ž CHCTeMb BOJIbHOMl MbICJIH H ’SyBCTBy: P'fc’Jb 
3aniHTHHKa cyxa; oh^ TOJibKO omynbiBaerb AaHHbin, ho He BjiacT- 
Byerb Ha/Ųb hhmh; B3opH ero ČJiy^aiOT'b b^ HeH3B,hjĘaHHOM’b 
npocTpaHCTB'b, r^b AOJDKHbi noKa3aTbCH nyHKTbi B-b Abjib, BajK- 
Hbie a-zisi ero ųb.ziH. 3amHTHHK,b BMHyHc^aeTCH 3apaHbe caMO- 
CTOHTejibHO noABepraTb HcnbrraHiio čyjiyinifl AOKa3aTejibCTBa. 
Oh* AOJDKeH-b caM-b AonpaniHBaTb cBHAbTejiefi h BKcnepTOB’b, 
Aadbi y3HaTb, hto hmchho ohh Moryrb noKa3aTb Ha cynb. 3aHHTie 
3to, KaKii yBHAHM*b  Aajibe, He MOacerb c^HTaTbca 6e3ynpeTqHbiM,b 
C*b  TOHKH 3pbHlH KOHTHHCHTajIbHarO npaBOnopSŲĮKa H He COBCbM'b 
6e3onacHO h bt» caMOŽ AHnziiH. IloaTOMy aHEniHCKan CHCTeMa 
BCTp’bTHJia cepbe3HHH h 3ac/iyHceHHbi5i BO3paHceHifl. Ha kohth- 
HeHrb EBponbi, Kaicb h y Hacb, npHHHTa HHaa CHCTeMa, hmchho 
p'bHb 3anĮHTHHKa (h OČBHHHTejISl) np0H3H0CHTCH nocjrb npoB-bpKH 
AOKa3aTejibCTB’b, t. e. no OKOHnaHiH cyAeČHaro cjrbACTBiji.

») Op. cit., S. 301.

Ho Tyrb poacAaeTCH hobhh cymecTBeHHMii nyHKTb pa3HO- 
r/iacin o tomti, AojDKHa jih 3Ta pbnb npoHSHOCHTbCH ao nocTa- 
HOBKH BOnpOCOB’b HJIH nOCJlb T3KOBOH. Ho H^KOTOpblM’b 3aKOHO- 
AaTeJibCTBaM'b plaidoyers HMberb Mbc-ro Tor.ua, Kor^a yace 
BbipaSoTaHbi h onzianieHbi Bonpocbi npHCSDKHbiM’b 3acbAaTe1ziflM'b. 
STOTb nOpHAOK'b MOTHBHpyeTCH T'feM'b, HTO 3aiIĮHTHHK,b AOJDKCH'b 
3HaTb tohho, o qeM*b  hmchho dynerb pbmaTb nciopH, h hto 
njieAHpoBaHie nepejvb nocTaHOBKOH BonpocoB'b 6hji.o 6m, 
Kaicb BHpaHcaeTCH M. Frydmann, eine Disctission ins 
Blaue, eine Erorterung welcher die Grundlage, namlich das von 
den Geschworenen abzugebende Verdict, ihr Antwortsthema man- 
glen wiirde 1).

TpyĘHO, OAHaKO, cb sthm'b corjiacHTbca. BbicrynjieHie cb 
3anĮHTHTejibH0H (hjih odBHHHTejibHOH) pbnbio eine nepejvb TbM-b, 
KaKij cyflOM'b npeAJioHceHbi no^JieiKamie nepena^b Ha pa3pbine- 
Hie cyna Bonpocbi, npeACTaBjmerb KaK'bpa3'b dojibniia h Heonb- 
HHMblH npeHMymeCTBa, OCOČeHHO B”b JKKjpH (Bis OČbIHHOM'b cynb 
nocTaHOBKa BonpocoB'b Boodiųe Hrpaerb Ma/iyio po/ib). 3to 
OTKpblBaerb 3aiIlHTHHKy (h obBHHHTejno) BO3MOHCHOCTb 3aXBaTbI-
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Bara Go/rfce 3HaqHTe<nbHMfl o6<ziacra, KacaracH bc^t, čiopom, 
A'feJia h rfeMi, HaM'feTMTb BaiKHbie nyra pjin caMOft nocTaHOBKH 
Bonpocom,. O KaKOH-JiHdo HeonpeA'fcjieHHOcra ctjjepbi, bt> Koiopon 
BpamaeTcn bt, AaHHOMi, c/iyna'b AHCKyccia čiopom,, He MOHcen, 
čbiTb p'b’iH, h6o AHCKyccia bo bchkomi, cjiyna'b nojviHHeHa AaH- 
HbiMi, odBHHHTejibHaro ama h cyneČHaro cjrbflCTBifl. Ha aioft, 
HeCOMH'bHHO, npaBHJIbHOH TOHieb 3p^Hifl CTOHTb HaiITb yCTaBT, 
Yr. Cynonp. h aBCTpiHCKiii 3aKom, 1873 r., no KOTopbiMi, 
nociaHOBKa BonpocoBi, npoHCxo.zi.HTb nocjrb 3aK<znoiJHTe17ib- 
HbixT> npeHifi čiopom,J).

1) AHrjiiftcKoe npaBO coBepiueHHO He 3Haerb HHCTHTyra nocTaHOBKH bo- 
npocoBi npHCflHCHbiMT, saciflaTe/MMi. Ilo OKOHųanin cyaeSHaro cocTH3aHifl npn- 
cjokhmmi nepe«aeTCH yTBepjKjieHHbiii SoJibiiiHM'b Hoopn (cJiisACTBeRHMM'b op- 
raHOM-b) OČBHHHTeJIbHblft aKTb, H Ha BMTeKaiOmift H3*b Hero oSbmHO eAHHCTBeH- 
Hblft BOnpOCl npHCHHCHbie aaiOTl, . eAHHCTBeHHblfi OTBtTT,. Po3HHT>, YrOJIOB- 
Hoe CyaonpoH3BOACTBO, 1916 r., CTp. 507. Htrb HHCTHTyTa nocraHOBKH Bonpo- 
coB-b, K3KT. cneųiajibHaro cyAečnaro ofipajia h no repMaHCKOMy Yct. Yr. Cyaonp. 
Bo $paimiH nocTaHOBKa BonpocoBi JKiopH cocTaBaaeT'b ocoSyio, BecbMa caojKHyro 
nponeaypy. Y Haci. oTA'feflbHoe „nociaHOBJieHie BonpocoBt* o6a3aTeabHo bi 
o6uihxi cyae6Hbix'b ycTaHOBJieHiflx,b, Bce paBHo—pa36HpaeTca jih atno ei yaa- 
CTieMii npHC50KHbiXT> 3actAaTeaeft hjih 6&3t> Hm (ho He bi MHpOBbixi> ycTa- 
HOBJieHiflX'b).

2) 3aaaqa, KOTopyro CTaBHT'b ceGt BcaKoe cyae6Hoe np0H3B0ACTB0, a cia- 
jio 6biTb h BCflKaa cyaedHaa ptab—sto AaTb nojiHo.e ocymecTB/ieHie npaBOBOMy 
npHHnany bi cnopHOMT> Ka3yct h npeAynpeAHTb BO3MoxcHocTb TopacecTBa 6e3- 
npaBifl HąA'b npaBOMK Wolff, op., cit.., S. 68. Bi> coAepacaHin 3ainnTirrejibHott 
p-feųH pacKpbiBaeTca cTpeMaeme yTBepAHTb npaBOTy oČBHHaeMaro nepeA'b jihliomt, 
yrojiOBHaro 3aK0Ha.

no coAepacaHiio, 3amHraiejibHa5i ptnb cboahtch m, bmhc- 
HeHiio, očocHOBaHiio h npHBeAeHiio m, jionmecKyio cHcreMy ao- 
BOAOBT, H COOČpaaceHiH,—AOJDKeHCTByiOmHX'b 3aHHTepeC0BaTb 
cyA”b bi, nojib3y oČBHHaeMaro,—ei, n'fejibK) CKJiOHHra cyzvb m, 
ocBOČoiKAeHiio ero on> ocyHmeHiH h HaKa3aHin hjih kt> MaKCH- 
MyMy yciynom, ajih Hero2).

CoBpeMeHHan Teopia He npH3Haen, TaKHXT> npaBHJra, ko- 
TOpbiH 3apaH^e onpeA'feJiHJiH 6bi BHyrpeHHee coAepjKame p'feųH 
3amHTHHKa h npejŲbHBJiHeMbiji m, Heli bt, btomt, oraomeHin 
TpedoBaHin. 3thmi> BonpocoMi, ycepAHO 3aHHMa<nacb ApeBHHH 
pmopHKa, KOTOpan, BbipadaTHBan npone^eBranecKie npieMbi 
h anpiopHbia ycjioBifl BjiiHHiH nejiOB'bKa Ha neaoB’bKa npH no- 
moiiįh nyČAHHHaro c-zioBa, cipeMH/iacb (JjopMyAHpoBara h bt»
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oTHomeHiH BbicrynjieHiH Ha cyA’b,—cocTaBAHBinnx'b bt> rb anoxn 
rziaBHbftniyio nacTb odmecTBeHHoii h nojummecKon ach3hh crpa- 
Hbl,—cnocočbl CAOBeCHarO BO3A’bHCTBlfl, B-b CaMOM-b HIHpOKOM'b 
Macnrrač'b. PuTopuKa y<iHAa He TOAbKO TOMy, Kaicb hbao tobo- 
pHTb, HO H TOMy, HTO HaAO TOBOpHTb Ha CyA'b. CO3AaBaAOCb OČHAie 
HacTaBAeHifi, hto H3Aararb bt> propositio, probatio, conseclusio 
H T. A. KOHeHHO, 3T0 OblAH BT, KOHIĮ'b KOHIĮOB'b TOAbKO (JjOpMH, 
ho OH-b rAyčoKo 3a6npaAH caMoe coAepHcaHie. Bi> EBponb bt> 
anoxy rocyAapcTBa HHKBH3HųioHHaro, nHCbMeHHaro npoųecca Ta 
Hce cxoAacT«Ka npoHHKaAa bt> nncbMeHHbia oO’bsiCHeHia, KOTOpbia 
3aiIIHTHHKH IIOA^BBAH B”b CyAeČHblfl M'bCTa. OdBHHHTeAbHHŽ npO- 
itecc'b, oTBeprmin crapbie pirryaAbi bt> cyAonpOH3BOACTB,b h no- 
CTaBHBHliŽ ceč-b ivbjlbio npH6AH3HTb TaKOBOe KT> JKH3HH, CMeA'b 
Bcb ycAOBHOcra h B*b  yroAOBHOH 3ainHrb. HbT’b doA^e Bblpa- 
6OTaHHbIX’b B'bKBMH npeAyCTaHOBAeHHbIX'b (įlOpM'b, BT) KOTOpbIX'b 
ijPOHcxoahao BO3A'biicTBie Ha cyA’b, BbiMaAHBaHie y Hero bhh- 
MaHiH ktj TOMy hah HHOMy očcTOHTeAbCTBy (npoH3HeceHie OCO6bIX'b 
caKpaMeHTaAbHbix'b (Jjpas'b, cneiĮK^HnecKan acecTHKyAHiiiH, npH- 
XOA’b BT> cyA'b B*b  pa3OApSHHbIX'b OAe2KAaX*b  H np.). HblH'bniHiil 
3aniHTHHK’b nepnaeT’b MS'b odniHpHaro KAaAe3H hchboh A'biiCTBH- 
TeAbHOCTH, H3i> AaHHbix,b HayKH, ncHXOAoriH, npaBa, HCTopin, 
3K0HHMHKH. BH'biiiHifl paMKH įųm cpencTB'b AomnecKaro h ncn- 
XHHecKaro BAiama Ha cyAbio aaM^HenH noAHoii cbočoaoh bt> 
Bblčop'b TeM*b  SaiIĮHTHTeAbHOH p'b’JH H BT> npOBeACHlH HXT> Ha 
cyA'b *).

i) 3autHTHHKy fl03B0JifleTca Bce, hto fltiiCTByeTi> Ha noHHManie, pa3yMi> 
h HacTpoeHie, ci» co6jnoAeHieMi> cooTBijTCTBeHHbixT> rpaHHm> Er darf sich aller 
Mittel bedienen, die er fūr angemessen halt, sobald šie nicht unredlich und 
unsittlich sind, darf riihren, flehen, schelten znrnen, spotten, ja selbst hohnen 
in seiner Rede, nur muss erin Alletn das rechte Mass zu halten wissen; 
Volff, op, cit., S. 74. nepexoAT> rpaHHitbi 3aKaioqaeTCH, Meacjiy npoHHMi, bt> 
TOMl, HTO 3amHTHHKT> npOH3HOCHTb npH 3aiU,HT'b OČBHHfleMaTO BbipaHCeHifl, HBHO 
coAepMtamifl bt> cečb cBRjrfrrejibCKoe DOKa3aHie o6i> o6cTOHTejibCTBaxT>, kjiohh- 
hihxch kt» onpaBjiaHiio odBHHsieMaro. 9to cocTaBJiHeTi, HapynieHie nojioMarrejibHo 
BbipaHceHHaro bt, saKOH’fa (ct. 709 ycr. Yr. Cy^onp.) npaBnaa o HecoBM’fccTHMO- 
cth pojia CBHflbTeaa ct> pojibio 3auiHTHHKa noAcyuHMaro (Ptui. XapbKOBCKaro Cob. 
npac. noB, 1908/09—290, y MapKOBa, flpaBHJia aABOKaTCKoft npoįeccia, crp. 238).

Ecah ao chxt» nopij CTaBarb eme Bonpocb o rpaHHiiax*b  
cyAeOHoii pban bt> yroAOBHOM'b npoueccb, to HM'biO’rb npenMy- 
mecTBeHHO TOAbKO o6mee 33KOHHoe HanpaBAeHie plaidoyer 3a- 
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muTHHKa. Hmchho, cnpaniHBaioT'b: aojdkchti jih 3amHTHHK’b orpa- 
HHMHBaTbCH B’b CBOefi p'bnu OTB'feTOM'b OČBHHHTeJHO HJIH H<e OHT> 
MOHcerb bbihth H3i> 9Toro Kpyra h KacaTbca npeA.MeTOB’b, koto- 
pbDCb oČBHHHTejib He 3aTparHB3Ji'b. Ho h 9Ta npo6<7ieMa, Kor.ua- 
to AOBOJibHO aKTyajibHaH, bt» odmeMi*  pa3p^mena hmm^ onpe- 
A’fejieHHO B’b nozib3y CB060AbI 3aiIXHTHTeJIbH0H p'bHH *).

T) Bt» ciapoMt nponeccfc 3aimrrfe aaBaaocb Jiniiib npaBO onpoBepraTb 
naHHbia oSBUHeHifl, npaBa ace npeji'bHBJiflTb caMOCTOflTeabHbiH jioKa3aTeJibCTBa 
OHa He HMtaa, noaynHBb ero jmmb Maao-no-Maay (’I’oftHHUKifi).

Xora no ycjiOBiHM-b coBpeMeHHaro aKKy3aTopHaro npoųec- 
ca, bt> KOTopoM’b oČBHHeHie AOJDKHO SbiTb b^ nepByio rojioBy 
noATBepacAeHO h aok333ho, (supro) 3antHTHHK'b BiipaBt orpaHH- 
HHTbca HeraTHBHoii poAbio, t. e. JiHinb onpoBepraTb a^hhbih očbhhc- 
H1H, HO OČBHHeHie H OČBHHHTeAbHaH p^Hb Ha CyĄ'fc H3CT0 He 
COBnaflaiOTb, He HBJBHOTCfl H'feM'b-TO HAeHTHHHblM’b. Hep'bAKO 
cyzjbH He corJiainaiOTCfl hh ci> OAHHM'b ^3^ AOBOAOB'b nyČAHH- 
Haro oČBHHHTejia, He saA^Baiomaro Bis hxt> cepAUax'b hh- 
K3K0H SaB'bTHOH CTpyHbl, HO 9T0 eilje He 3HaxJHT’b, HTO OHH OT- 
Bepraiorb h caMoe odBHHeHie, hto ohh He B’b coctohhih cyAHTb 
no HHHM’b OCHOBaHlHM'b, H'feM'b rfe, KOTOpbIH npHBCJTb OČBHHHTCAb. 
npeABHAH 9T0, 3aiUHTHHK'b CTapaeTCH OCB'feTHTb BCe A’brtO B’b 
n'kziOM'b. Ohi, CTpeMHTCH npoHHKHyrb B’b ncHxo/ioriio cyneii, 
CT3Tb Ha HX'b TOHKy 3p^Hin, npeABOCXHTHTb COOČpaHCeHlfl, KOTO- 
pblfl CKOJIbKO-HKČyAb MOrJIH 6bl CKJIOHHTb HX'b npHHHTb CTOpOHy 
OČBHHeHiH, H OČpaTHTb TaKOBblH B’b CBOK) nOJIb3y. CziOBOM’b, 3a- 
nj.HTHHK’b onepHpyerb B’b CBoefi p'bnH co BC'feM'b 3amHTHTe/ib- 
HblftTb MaTepiaAOM'b, BHia 33BHCHMOCTH 0Tb TOrO, KaKl> pHCyeTb 
A’hJio nydAH^HbiH odBHHHTeAb. 3am;HTHHK'b 3aHHMaeTCH He npony- 
pOpOM-b, a A'fertOM'b.

Ho eCAH HblHt yCTpaHHlOTCH H3*b  CyACČHOfi P^HH BCHK1H 
npeAB3HTbIH yCAOBHOCTH, eCAH UIKOAOH H MSCTepCKOH A0JDKH8 CAy- 
HCHTb jŲia cyACČHaro opaTopancHTeHCKan pea/ibHOCTb, to 9to He czrb- 
Ayerb noHHMaTb tskij, hto h caMoe KpacHop'bnie H3roH«eTCH H3*b  
cyAa, KaK'b H'bHTo ycTap'bAoe h HeHyjKHoe. KpacHoptnie nonpeac- 
HeMy 3aHHMaerb noneTHoe m^cto bt> cyAax,b, oho—cymecTBeH- 
Hbin 9AeMeHTb yroAOBHaro npouecca h HbiH^. TojibKO cyTb ero 
H3M^HHAaCb, OHO npHHHAO HHOMl BKAT*.  ElIĮe ApHCTOTCAb yKa3M- 
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Ba/rb, hto B'b pHTopiHcb cymecTBeHHbi AOKa3aTe<HbCTBa, a nponee— 
h^hto AodaBOHHoe. Jlymiiie cyseČHbie opaTopbi speBHocra o6pa- 
iųajin rjiaBHHM'b o6pa3OM'b BHHMaHie hmchho Ha aoboah h AOKa3a- 
TeJibCTBa ’). npHČ'feraTb B'bcyseČHoii ptqnKb opHaMeHTaM’b, nrHO- 
pHpya BHyTpeHHee cosepacaBie u utjib pt^H—yčtflHTb, eme h Torsą 
MHorie npH3HaBasH,—KaKi> h Tenepb nonra Bet npH3HaiOT’b,— 
npOTHBoecTecTBeHHbiM'b h ocKOpČHTejibHbiM'b hjih HesoBtnecKaro 
AOCTOHHCTBa* 2 *). Ho Bce ace speBHsm puTopuKa, (3apoAHBniaacfl 
eme pante, ntMi. B’b speBHeii TpeiĮin h P«Mt,—B'b CHUHJiiH), 
nosb KOTOporo pa3yMtK)Tb yneHie o BHyTpeHHeM’b h BHtniHeM’b 
CBH3bIBaHiH Mbicsefi H IDCb BbIpa>KeHiH nyTeMT, CJIOBb 8), 33HHMa- 
jiacb 6o<nte Bcero BHtniHHMH aTTpuSyTaMH pt^H. Tosbro 4)paHixy3- 
ckie cyseČHbie 3amnTHHRH XIX Btka BnepBbie BMaHCHnHpoBajiH 
OKOHHaTesbiio cyseČHyio ptnb, yTBepsHB'b 3a cočoio npaBO tobo- 
pHTb Ha cyst npOCTbIM’b, HenpHHyHCAeHHblM’b H3bIKOMTj H B’b He- 
npHHyjKseHHOH įopMt4 * * *). HbiHt cyseČHasi sjiorbchiiih CTpeMUTCH 

ČbITb OpaTOpCTBOM’b Ayxa, Mbicsefi H nyBCTB’b, opaTopcTBOM*b  
BAOXHOBeHifl H ydtiKAeHHOCTH, OpaTOpCTBOM’b, OCHOBaHHMM'b Ha 
3H3HiH stsa, Ha npaBt h ryMaHHoera. Tanoe cyseČHoe RpacHO- 
ptnie HMnoHHpyerb cysy,—He TOJibRO npncaiRHbiM'b 3actsaTe- 
saM-b, ho h npotįjeccioHajibHbiM'b cysbHM’b. Oho costncTByerb 
npo6y»seHiio HHTepeca K*b  TOMy, hto npH očbiHHbncb ycsoBiHx,b

1) B'b CTapoft rpeiĮin „Karanbiii rpaiKnanmib, MtenaBmiii npHHHMaTb nta- 
TejibHoe ynacrie B'b oSmecTBeHHoft »h3hh, noJOKenb fibuib ofiaanaTb n^poMb 
cjioBa. Eme 3anonro no CoKpaia cymecTBOBajm uikojim opaTopcKaro HcnyccTBa, 
B'b KOTopbix,b npenonaBajiocb Bce, mto Heo6xo«HMO nna BbiCTynJieniH Bb KanecTBt 
oparopa nepenb HaponoMb. Hto KacaeTCH cneųiajibHO cyneSHoft cįepbi, to h Bb 
Heli KpacHopfriie nrpaao Banmyio pojib. E. BacbKOBCbKifi, OpraHH3auis anBOKa- 
Typbi, I, CTp. 27, Maass, Orundriss der Rhetorik, 1829, S. 13.

2) l’interessarsi non per la causa, ma peregli effeminati ornamenti di 
essa e un tradir la Natūra, che dessi imitare, per giungere a persuadere (Giu- 
seppe Aureliodi Gennaro, Delle visione manere dėl dlfendere le cause nei 
foro, 1744, p. 66). „KpacHO, necTpo, na Tonny H'fcTb“. „Beaeptnbe nacTO h3ho- 
CHTb yBtnbe“.

8) Wnlff, op. cit., S. 6.
4) Mearny npomiMb, no saMinanijo, CpomeHHOMy BCKonb3b AnnaHOBbiMb

Bb 0CoBpeMeHHHKaxba OTHOCHTejibHO Ahph Po6epb, nocjitnnifi npoH3Beab Bb 
cyneSHOMb KpacHop'fcHiH Tanyro ne peįopMy, KaKyio cntaajib KueMaHCO Bb
KpacHopiųin nojmranecKOMb: 06a ohh nopBajiH cb Tpanmiieit .nbinmaro cnoBa"
(cTp. 72). Mojkho, onHaKO, yTBepnmaTb, hto 3Ta peįopMa cyneSHoii p'b'm bo

4>pamita coBepmeHa 6biJia eme ropa3,no paribine.
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yCK(NIb3HyjI0 6h OTb BHHM3H1H CyAŠ '). BbJflCHflfl A'fejIO 
CO BC'feX'b CTOpOITb, Cb pa3HOO6pa3HbIX'b TO^eK'b Sp'bHijI, BHX0ftH- 
mHX'b M3*b  y3KHX*b  npe.H'b.ZIOB'b KOHKpeTHarO HB/ieHlSI, pa3CMaTpH- 
B3H A'fejJO CKB03b npH3My yCAOBlH COL[iajIbHHX’b, HpaBCTBeHHbIX'b, 
eCTeCTBeHHO-HCTOpHqeCKHX'b, 9K0H0MHlICCKHX'b H IIp., OHO nO#- 
HHMaeTb jĘaHHbiii Ka3ycb Ha BHcoTy o6mecTBeHHaro (JjeHOMeHa 
h CBH3HBaeT,b ero cb HAeefi odme-nejioBtnecKOH cojiHAapHOCTH, 
HeaapOM’b 6ojrbe hjih Mente 3HaqHTejibHoe ffkio (cb ynacrieM'b 
BHAHHX'b 3aiIĮHTHHK0B'b) npHKOBHBaeTb K'b 3aJiy Cyfla B30pbI 
očmecTBa. CyaeČHHe 3HaiOTb, hto HanojiHsnoman ay^n-

1) BbI3BaTb HHTepecb B'b Cy,HbflXb—Bb STOMb BCe HCKyCCTBO- 3amHTHTeJIb- 
Hofi pimn, KaK’b cyneSHOii pinu Boodme (Cp. ZarachariS, op., cit., S. 231, 
Orttloff op., cit. S. 4).

2) Jn einer Criminal—Šache ist die gesatnte biirgerliche Gesellchaft (mit- 
hin auch ein jeder einzelne Unterthan) Partei. ZachariU, op., cit., S. 243. He aa- 
pOMb roBOpflrb o HenocpejĮCTBeHHOit coųiajibHO—npaBOTBopnecKoii cbh3H Me>K,n.y 
CyflOMb H CTOpOHaMH Bb npOJjeCCh. HapOAHblH H oSmeCTBeHHblfl B033ptHifl Ha 
ocyjEflenie h HaKa3aHie noayųaiOTb OTKJiHKb h BbipaiKeHie He TOJibKO Bb cyjĮeč. 
HOMb npHTOBOp'fa, HO H Bb ptqaXb (KaKb H BOOČme BO BCtXb aKTaXb h a'bft- 
CTBiflXb) OČBHHeHlH H 3aiHHTbI.

Topin cy^a nyčjiHKa—He cn/ionib npa3AHbie jhoam, naAKie Ha 
ceHcauiH, hto cpe/ui stoji ny6jiHKH, HanpOTHB’b, 6o<zibniHHCTBO 
cocTOHTb 11313 jmiĮ'b, pearjipyK)miix'b Ha cBsraaHHbiii Cb A'fejioM'b 
coųiaJibHbift HHTepecb, nepejKHBaiomHX’b 9T0Tb HHTepecb, KaK’b 
cboh cočcTBeHHbiii2). CyAedHbin ptnn pa3BepTHBaioTb nepejvb 
cjiyinaTejiHMji HarreficKia KapraHH, npodjieMbi očinecTBeHHOCTH 
h o6meHaiTifl, ynarb xch3hh h npaBy. B'b hhxt> HrpaiOTb BecbMa 
nacio OTČJiecKH h 0TpaxceHia jkh3hh h nyBCTB'b Bcero nejiOBt- 
necTBa. EiįBa ah ecTb eiųe TaKon MomHbifi pbmarb AyxoBHaro 
B03AtHCTBlH, KaK’b Cy&e6H0e KpaCHOptnie, B'b KOTOpOM’b nO<HO- 
HCHTeJIbHHfl H OTpHUaTCJIbHHH EBJieHifl odmeHCHTlH BCKpHB3K)TCH 
co Bceii nojiHOTOii, odHapyaaiBaioTCH AočpoAtTejiH, o6Ha- 
hoiotch R3BH, cjiOBa BAacTByiOTb Haj^ yMaMH, a noAerb nyBCTBa 
H (į)aHTa3iH CAepjKHBaeTCSI 3aK0HHbIMH BtxaMH. AoCTOŽiHblH 
CBoeii MHccin 3amHTHHK'b He npeHe6pe>KeTb cnoco6HOCTbio, koto- 
paa, no BHpaxceHiio yace nHTHpOBaHHaro h3mh craparo HTajibHH- 
cKaro aBTopa (di Gėnarro), ecTb facolta si splendida e gloriosa 
per dimonstrar nei proprio aspetto šuo la signoria, che per 
mezzo dell, eloąuenza, sau fida compagna e ministrą, vanta 
sul cuore e sulla volonta altrui. KpacHoptnHBbift opaTOpi, BJii- 
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HeTb He TOJibKO Ha ApyrHX’b, HO H Ha CeČH, yCHJIHBaH H 060- 
ramasi coAepacaHie p'bHn Bb momchth caMaro TBOpnecTBa Ha 
cyzŲfe, nyTeM-b accoiiianifi, nyreims „OTKpOBeHin“, Bb jiymneMb 
CMHCjrb BTOro noHsrriH. HnKaKaa nojiroTOBKa, HHKaKoe npeABa- 
pHTejibHče oČAyMbiBaHie He po^nTb rhxb o6pa3OBb h hach, 
KaKin Moryrb AaBaTbCH BHe3anHO Bb aTMoctįiep'b noTOKa KpacHO- 
phnia. TaKOBa npnpoAa nejiOBhKa, hto cjiobo ero cnocodno 
He TOJIbKO MCTHTb, ho h dJiarojiapHTb 3a ce6fl.

IIpaB^a, npočjieMa OTHonieHiH 3amHTHHKa Kb pHTopHK’fe 
He BXO#HTb npHMO Bb OČJiaCTb 3aKOHOAaTeJIbCTBa, He COCT3BJIH- 
erb legis materia. Ho He cjrhAyeTb 3a6biBaTb OTnacTH noBeAe- 
Hie 3amHTHHK0B,b Ha cyA'b, crajio čbiTb, TaK»e cnocodb axb 
od'bHCHeHisi h cyAoroBopeHisi nojvie>KHTb Bce x<e yneTy.ujijionpeA’b- 
jieHifl 3aHHMaeMaro hmh Bb 3aKoah M'bCTa h nojiojKeHifl. 061*  
3T0Mb TpaKTyeTb Ruth Bb CBOeMTj HeOJįHOKpaTHO 3A^Cb UHTH- 
pyeMOM'b conHHeHiH *). CaMb Ruth CKenTunecKu othochtch 
Kb HCKyccTBy phqH Bb yrojroBHOivrb A'hjrfc („weniger Kunst 
ware oft mehr“), ynpeKan, KaK’b AyMaeTca, 6e3b ^ocTa- 
TOHHaro ocHOBaHiH, Vargha 3a to, hto nocjihAHift yA^Jiaeib Bb 
CBoeft padorb „Die Verteidigung in Strafsachen, 1879“, noneT- 
Hoe MhCTO „pHTOpHKh 3aiUHTbl“ 1 2 3). 3aiHHTHHKb AOJDKCHb CKpbb 
BaTb, no B03M0MCH0CTH, OTb c/iyniaTe-neii, t. e. cyAefi H36npaeMbie 
HM'b npieMbl KpaCHOphHifl, H Bb BTOMb OTHOineHlH npaBHJIbHO 
H3peqeHie „ars summa ėst artem celare“. Ho HeBhpHo yTBep- 
jKAeHie Rutha), dyzvro Bbicmee HCKyccTBo 3aiiĮHTHHKa aojdkho 
darin bestehen tiberhaupt keine Kunst anzuwendan, zu verzich- 
ten auf den bewussten Gebrauch von Kunstformen“. ridcKOJibKy 
„HCKyCCTBO“ CBOĄHTCH Bb AaHHOMb CJiyHah Kb TOMy, HTOČbl 
Bb Jiymnen (JjopM’b, CHJibH’fee h npne BMpa3HTb nepe^b 
CyAbHMH CBOH BbIBOAbI, MblCJIH H HyBCTBB, Cb U,hjIbK) He 
„yBjienb HXb“, „3acTaBHTb 3adbiTbc»“ h np., a ydh^HTb h

1) S. 52.
2) Ki> čojrbe ocHOBaTeabHOMy BbiBOjiy, ų'fcM’b Ruth, npuniejib, nocjrfa npo- 

,noji>KnTejibHoft npaKTHKH, Mamoroth, Vier Jahrzehnte Verteigertatigkeit, in DJZ, 
1929, H. 1, S. 68: „Sein (3ainnTHHKa) Rūstzeig hieizu ist ausser seinem jari- 
stischeu Wissen Takt, ein menschenfreundlich warm herziges Empfinden und 
eine Rhetorik, die dem Garicht den Eindruck hlnterlSsst, dass ein Mann aus 
ehrlicher Ueberzeugung zu ihm spricht“.

3) Ib.
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jįaafe TpoHyTb, oho — Hen36'b>KHbiH npieMT. p'fenH, on» 
KOTOparO 33IIIHTHHKH HHKOrjĮa HH 0TK33HB3JIHCb H OTK333TbCH 
He Moryrb ’).

Ho SA'feCb BO3HHK3K>Tb 06bIHHbie BOnpOCbE B03MO3KHO JIH 
TpaKTOBBTb O „CTapaHMIX*b “ no OTHOineHilO K*b  CyaefiHOMy 
KpacHop'fcniio, He ecTb jih oho napoBame, He nocTnraeMoe hhkskhmh 
ycHJiiflMH nejiOB'bKa, ecjiH oho He npncyme eMy orb npHponbi, h t. a. 
Mh npHMHKaeM-b icb toh Tonicb sp'bHiH, hto cyneČHoe KpacHO- 
p-hnie, Kaicb h KpacHop'hnie Boočme, He ecTb h^hto 6e3ycjioB- 
Hoe h npejionpeA'feJieHHoe, nojioaceHHoe oTM'fcneHHbiM’b cyubdoio 
jinųaMTi bt> KOJibičejib RpncaMOMij pOHcneHiH h He nojmaiomeecfl 
HHKaKOMy HCKyecTBeHHOMy B3paniHBaHiio h pa3BHTiio. ZtepT*  C1ZI0‘ 
Ba, B*b  CMbicjrh yM'bHia BbipancaTb bt* p-fenn cboh mmcjih h nyB- 
cTBa h BjiiflTb Ha bojiio h ncHXHKy Apyroro, npHcym'b KaHCAOMy 
nejiOB'bKy—in potentia—bt> toh hjih hhoS M'hp'b. Pa3BHTb ero 
HHAHBHAyyM'b B*b  COCTdHHlH nyTeMTb TpyAS H HaBMKa, nyTeMT, 
COBepnieHCTBOBaHifl CB0HX*b  CnOCOČHOCTeft, CBOHX*b  3H3H1H, CBOeft 
ayXOBHOli H MOpaJIbHOH JIHHHOCTH.

!) 4>HJioco4)bi n yųeHbie bt> pa3Hbia BpeMeHa pa3cyiK.najiH Ha TeMy o tomt>, 
noae3HO hjih BpeAHo fljia rocynaperea KpacHOpiMie, h npHXOAHJiH kt> BbiBoay: 
Bce 3aBHCHTT» 0Tb xapaKTepa KpacHopinia Kant, Krltik der Urteilskraft, § 33, 
ZachariS, op., cit, S. 15, 20 ff. M bt» cyne6HOMi> KpacHop-biin Bce odycJiOBJiH- 
BaeTCfl U’fajIHMH, K"b KOTOpbIM'b CTpeMHTCH OpaTOpi,, MeTOAaMH, KOTOpbie OHT> H3- 
Snpaerb. CyjiedHoe KpacHoptųie bmcoko cTOHTb bo <PpaHiiiH h bt> PlTajiiH, rai Ha 
npouB’fcTaHiH ero kocbchho 0Tpa3HJiCH tott> nojiHTHnecKift HHTepecb, KOTOpbiii npočy- 
jKjiajio bt> HapoAi h ofimecTBt KpacHopinie Boodnie. Bo 4>paHHiH jKeaammifi nojiy- 
HHTb aKaaeMHHecKyio creneHb Ha lOpHjiHųecKOM'b 4>aKyjibTerfe nojDKeH'b npenBapn- 
TejibHO BbicąyniaTb jieKuin no cthjiio h ajioKBemiiH. repMaHia nonpejKHeMy HM'berb 
bi» 3T0ft ofijiacTH nur Wunsche und Hoffnungen Cm. ZachariS, ib, S, 27, 41. 
Ha AOJDKHyro BHCOTy ct3bhjih cyneSnoe KpacHoptuie h opraHbi ajiBOKaTCKaro 
caMoynpaBJieHia bt> Poccin, oxpaHHH „jkhbo cjiobo cynefiHaro oparopa, np0H3HO- 
cHMoe nojrb jKHBbiMT. BneųaTJitHieM'b pacKpbiBaiomHXCfl Ha cyjit įjaKTOB'b“, h Ha- 
xona, hto Oflna TOJibKo noJJHafl „6e3perjiaMeHTHafl CBodofla“, „OKpbuiHfl TBopnecKyio 
Mbicjib oparopa, noflHHMaerb ero Morynee cjiobo Ha BbicoTy Toro ncTHHHaro 
BAOXHOBeHifl, npH KOTopoMi» TOJibKO h MOJKerb oht> BJiacTHO ynpaBJiflTb HacTpoe- 
HieMT> cjiymaTejieii, „rjiaroJiOM'b utenb cepana Jiiojieii“, no Bbipa»eHiio noaTa“. 
(P-fem. Mock. Cob. HpHC. noB. 1898/99—184 h MapKOB'b, npaBHJia a«BOKaTCKoft npo- 
įiecciH, CTp. 234).

H'bM'b 6pajiH BejiHHafimie cyneČHbie opaTOpu, bi> neMij 
Tanjiacb CHJia hx,b ycn'bxa? Ohh ynopHO pačoTajiH HajŲb co6oh,
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BocntiTHBa^iH ceča Bb caMOAHCuHnjiHH'b h caMOHHMuiaraB'b. 
FIohth BC'b cyAeČHbie opaTopa, HamiHasi orb JĮeMoctįjeHa h 
KOH^asi /ĮioneHOM'b m CnacoBHneMb, h e TOJibKO He čblzih „OAa- 
peHbi“ Orb npHpoAbi cnocoČHOCTHMH opaTopa, HO, Haočoporb, 
kaicb 6yATO JinnieHbi 6buin 9AeMeHTapHbixb AaHHbixb, Heoč- 
xoAHMHX'b ajih opaTopcKaro ycirhxa (nJioxož rojiocb, 3aHKaHie, 
pOČOCTb). JlHHIb BHepriH H COCpeAOneHHOCTb CTpeMJieHiH, B'b 
BH/iy HaM'feneHHoii H'bjiH—AOCTHrHyTb coBepmeHCTBa Bb cjiOB-b— 
BblABHHyjIH HXb B'b pa3pflA*b  nepBOKJiaCCHMXb OpaTOpOBb J). Ho 
H CpeAH oSblHHbDTb, TaKb CKa3aTb, „ pflAOBbLKb“ 3aiHHTHKKOBb 
3aM'fenajiHCb TaKia ace MeTaM0p4>03bi h npeBpameHia. IIojioJKeHie 
oratores fiunt BecbMa hchshchho h ocOčchho Bb npHjioHceH^H 
Kb KpacHop'bniio Ha cyzrfe, rais opaTopb A'bficTByerb ncnbiTaH- 
HbiMH cpeACTBaMH, onepHpyeTb KOHKpeTHbiMb, onpeA'fejieHHHMb 
AocTynHbiMb rjir H3yqeHiH MaTepiajiOMb, rA’h c/ioBa n’bHHTb h 
HMb BHeMJHOTb, a HMnyAbCb Kb BblpaČOTK'fe KpaCOTbl H M O III, H 
cjioBa BecbMa cHJieHb.

!) O CnacoBHM'fc, no noBoay npmincneHifl ero kt> „ceMbt“ pyccKHxt cy- 
Ae6HbIX'b OpaTOpOBT»°, OflHHM'b COBpeMeHHHKOM'b GbIJIO SaMineHO, HTO B'b HeMl> 
H'fcTb Hnnero HHspyccKaro“, hh „cyne6Haro“, hh „oparopcKaro“. AhficTBHTejibHO 
CnacoBnn'b, BeJiHKOJi±nHbifl pina KOToparo hh npoTAMteHin MHorHxi> jrfrrb noTpa- 
caJin cjiyinaTejieft bt> 3auaxi» pyccKHXi> cya.OBi>, BHanajrfe He BJiajiijjrb bt> co- 
BepmeHCTB’fc pisųbio, cMymajicji Ha cyjrfa n cČHBajiCH. — OTHOCHTeabHO A^mo- 
cįeHa Bcfc o6pa3OBaHHbie jiioah 3HaioTb, HacKOJibKo TpynHo 6mjio eity cjrfc- 
JiaTbCH OpaTOpOMTi BCJrbACTBie BH'klIIHHX'b HCAOCTaTKOB'b, KOTOpbIMH onapHJia 
ero cy«b6a B'b čojibineft M'fep'h, qi>M'b KpacHop'fcųieM'b. Xotsi JiereHAbi o xo>KAeHiH 
ero no fiepery Mopa jijih 3arjiyweHifl cbohmij rojiocoM'b niyMa BOJiH'b, o Hafin- 
paain hmt> .KaMeuJKOB'b“ bt> porb bo BpeMH AeKJiaMaiiiH hjih 6opb6bi ct> kocho- 
H3biųieM'b h t. n. 0K33biBai0TCH npocTbiMH BbijiyMKaMH (Treppenwitze derWeltge- 
schichte), nain, to Tenepb noaTH aocTOBipHO ycTSHOBJieHO, ho HecoMHbHHO, hto 
nocTOHHHHH h ynopHbifl ynpa>KHeHifl naiKe BH^niHaro poną, 4JH3HuecKiH h hhhh, 
OTJIHHaiOTb JKH3Hb AeMOCtįjeHa, KOTOpblfl OpaTOpOMb, nOBHJĮHMOMy, CKopfce 
cjrknajica, „atM-L poahjich“. Ha npoTHiKeHin Bceft HOBiftinefi Hcropln AeMOCcįieH'b, 
KaKt H3BtcTHO, cqHT8flcfl nepBbiMi o6pa3HOM,b KpacHOpinifl. Aa»e bi» HaniH 3noxn 
ytJHTeJIfl pHTOpHKH BbICKa3blBaJIH eAHHOflyniHO MHiHie, MTO HHHTO He MOTKCTl. fibITb 
cTOJib noJieaiibiM-b hjih opaTopa, KaKt 3hskomctbo ct> opaTopcKHMH npieMaMH 
AeMoetpeHa. II y a dans cet orateur (AeMocįjeHb) qtelque chose de si natu- 
rel et de si entrainant, que les ėlėves ont tfois fois plūs de chances d’arriver 
S une bonne dėclamation en dėbitant Sės harangues, qu’ en prononęant les 
discours dės autres oraterurs. Clerc, Essai sur l'art oratoire 1854, p. 22.

Hhkto He craHerb, KOHenHO, yTBepHCASTb, hto bcakiA, Aa- 
Hte crpaAaiomiH hbhbimh, opraHHHecKHMH HeAOCTaTKaMH p-fenH 
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hjih coBepmeHHo HenpHcnocočjieHHbifi no cBoeMy yMcTBeHHOMy1 
h AyxoBHOMy CKJiaay kt> pojiH yrojiOBHaro 3ainHTHHKa, Moacerb 
Ha 9toh nonB^ AOCTHrHyrb 6jiecT5imHX'b ycn’kKOB'b TOJibKO Tpy- 
AOMb h CTapaHiflMH. PHTopHKa, noHHMan no/rb neio k3kt> opra- 
HHnecKie, TaKb h HCKyccTBeHHbie npieMbi očpačoTKH p’bnH, HHKor^a 
He co3AaBa<zia Bb 9T0Mb OTHOineHiu nyAecb, He npeo6pax£ajia jnojĮen, 
He TBOpHJia TaJiaHTOB'b TaMb, TA'b HXb He 6bIJIO ’)• OAHaKO, 
onbiTb cBHA'feTejibCTByerb, hto bo MHomx’b cjiynajix'b Tpyzvb h 
HCKyCCTBO AOBOflHJIH £0 COBepineHCTBB HM’blOmiHCfl y OpaTOpa 
cnocoČHOCTH h AapoBaHia, C03AaBa<ziH KpynHbix*b  cyAe6Hbix’b 
opaTopoB’b H3Tb jmiĮ’b, 0ČJiaAaBniHXb yK33aHHbiMH KanecTBaMH 
AaHte Bb MHHHMaJIbHOH M'bp'b, H BOOČme CHOCHbIXb OpaTopoB’b 
TaMij, rjĮ'b nonBbi ąjih AajibH'bHiiiaro pa3BHTiH He HaxoAHJiocb.

i) OSmepacnpocrpaHeHHoe xo,Uflqee MHiHie o6i> „onapeHHOCTH CBbiine“ 
oparopa Bautin (JjopMyjinpyerb t3khmt5 o6pa3OMi>: 11 faut... pour exercer avec 
succės l’art de la parole ou parler avec eloųuence un talent naturel, qui ėst 
un don du ciel, et que toute la science du monde avec sės preceptes et 
l’enseignement avec sės exercices, ne peuve supllėer“ (op. cit., p. 35).

Ho ecjiH Aaxce He corjracHTbcn co cK333HHbiMb BHine o 
bo3mohchocth AJiH Kakaro, B*b  toh hjih HHoii CTeneHH, coBep- 
•UieHCTBOBaTbCH Bb HCKyCCTB'b p'b'IH, TO BO BCHKOMb CJiyna'fe Hejlb- 
3H He npH3HaTb TOH HCTHHbl, HTO ropa3#O 60JIbIIiee KOJIHHeCTBO 
juodei!, n'bM'b 9to momcho AyMaTb, očJiaAaiOTb AapoMb cjioBa. 
OHb BecbMa nacTO He oČHapyjKHBaeTCH JiHinb BCjrbACTBie npeHe- 
ČpOKeHlH Kb HeMy, HeOnblTHOCTH H np. H TOJibKO KyjIbTb p'bHH 
Bb C0CT0HH1H BbIHBHTb 9T0Tb ftapb, OTIUJIHįjOBaTb erO, K3Kb 
OTinjiHiJjOBbiBaeTCH AparoirbHHbifi KaMeHb.

yrOJIOBHblfi 3aiIĮHTHHK'b 6ojrbe, H'bM'b kto-jih6o HHOli, o6fl- 
3SHb KyjIbTHBHpOBaTb CJlOBO, Bb KOTOpOMb COCpejĮOTOHHBaeTCH 
KBHHTb-gcceHnia ero A’feHTejibHOCTH, ero 3acjiyrH h necTb ero.

CoBepmeHCTBOBaTb pinb 3HanHTb odpačaTbiBaTb ee cb 
BH'blIIHeH H BHyTpeHHeft CTOpOHbl.

Cb BH'feniHeH ctopohm OTb p^HH BcnKaro opaTopa, Bb 
TOMb nHCjrb h cyjteSHaro, TpečyeTcn noHHTHocTb, ncHOCTb, npa- 
BHJibHOCTb, 6jiaro3ByqHOCTb. („Ka»Aoe cjiobo HaBbJp'fe3b“). Bce 
9to cocTaBjiHerb npeAMerb ocočaro HCKyccTBa, o KOTopoMb 
TpaKTyiorb CTapbie h HOBbie TpyjĮbi no pHTopHKis h gjiOKBeHipH.
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O&b stOmi, He npHXOAHTCH SA’fecb pacnpocTpaHHTbcn. Mto Ka- 
caeTCfl BHyTpeHHeii ctopohh cyAeČHofi pbnH, to bt> btomti ot- 
HOineHiu urpaiorb pojib MHorie npaBHAa h npieMbi, KOTopbie 
npenoAajia eme ApeBHHH pHTopHKa h KOTopbie bt> 3HamrrejibHofi 
M'bp’b coxpaHHJin CHJiy ao HacToamaro BpeMeHH. Ohh hcxoahtt> 
11311 CBOiiCTB'b qe/iOB’bqecKoft HaTypbi, H3i> ncHxoAorHqecKHXi> 
ocočeHHOCTeii BO3A^ficTBiH, oKa3biBaeMaro caobomii Ha cyAi>.

Pbqb 3anĮMTHHKa—cyneČHafl pb^b, Kaicb h BCAKan HHan, 
APAKTOJI Bl> pHTOpHK'fe Ha BCTynAeHie, H3AOHCeHie OČCTOHTeAbCTB'b 
h AOKa3aTeAbCTBi> n 3aKJiioqeHie. ApncTOTeAb npHČaBAflerb cio- 
Aa eme onpeAbAeHie TeMbi (ceiinacb »e no BCTynjieHin), UHųe- 
poHi>—nocTpoeHie tcmm (nocAb HązroMceHm * *).

*) HnKaKoe noApa3jibjieHie He CBfl3MBaerb oČJinraTopHO HbiH'feinHHro cy- 
fleSHaro opaTopa, KaKt aro 6e>ijio bt> jipeBHOCTH, ho bt> a’feiicTBHTejibHOCTH Ka»- 
Aaa cyseSnaa piųb 3aKjnoqaeTb bi> ce6i, xoth 6bi bte? 3M6pioHa;ibHOMb coctohhim, 
Bcb H3JIOH<eHHbIH H3CTH.

*) BcTynJieHie, KaKt h npejmcjiOBie kt> KHHrij, cocTaBJiaeTca oShkhobchho 
no OKOHHaHin. Ho bo bcakomi cjiyųat paHbine, ptqb HanuHaeTCH, Bet MaTepi- 
ajibi flOJi>KHbi SbiTb yxe roTOBbi Ho6pa6oTaHbi (Hamilton Parlamentarische Logik 
Taktik und Phetorįk, deutsche Uebertraguug von R. v. Mohl, 1924, S. 24.

8) Ortloft, op. cit., S. 182.

BcTynjreHie, nopTajrb kt> xpaMy, no Bbipa»eHiio HmiepoHa, 
HM-berb 3aAa*ieH  npnroTOBHTb cyA'b kt> CAyinaHiio toto, mto 6y- 
Aerb H3/iaraTbCH bt> noAb3y oČBHHneMaro2).

Bi> aHrAificKOMii npoiieccb, HanHHaiomeMCfl, KaKT> 6hao 
CKa3aHO, ci> p'fenen cTopomi, BCTynAeHie 3amnTHHKa Hrpaerb 
6oAbinyK) po/ib, CTaBH ce6b nbAbio ocBbTHTb 3apaHbe Tom<y 
3pbHin opaTOpa Ha a^ao h pacnoAoamTb cyAeft bi> cboio noAb- 
3y, co3Aai’b BĮ*  hhxi> ČAaronpisiTHoe OTHoineHie h kt> 3amHrb h 
kt> AOKasaTeAbcrBaMii, KOTopbin OHa HMbe*rb  npHBecTH Bno- 
ca^actbih (captatio benevolentiae). /IpeBHie opaTOpbi cmrraAH, 
nTO BCTynAeHie aoajkho Bbmrparb bt> cboio noAb3y He TOAbKO 
BHMMaHie, ho h MH'feHie cyAeii. Bi> HbnrhniHHX'b ,cyAaxi> kohth- 
HeHTa Esponbi BCTynAeHie očmhho saRjno^aerb bt> ce6b očmifi 
o63opi> 3aAaqH, KOTOpyio CTaBurb ce6b opaTopi>3).

B*b  cyAeČHoft pbqH BCTynAeHie nacTO Aa»<e MeHbe HacTOH- 
TeAbHO, H'feM’b B*b  HHbIXT> pbnaX'b! CyAbH, OCOČeHHO TaKT, Ha3bIBaeMbie



— 129 —

„fcdpoHHbie“, h 66311 Toro pacnojiojKeHM K*b  cziyniaHiio, Gynymi 
06H3aHbI KT TOMy no 3aK0Hy. OlHinKCjM’b np03panHMfl h tohki'h 
BCTynjreHin, bt> KOTopbnrb ycMaTpMBaeTCH HaponHToe ncejiaHie 
3amnTHHKa npnBJienb ocočyio ČAHTejibHOCTb cyAeii kt> AaHHOMy 
A'hjiy, HeyM'bcTHbi h Moryrb noKa3aTbcn ocKopbjrrejibHbiMH cyAy, 
AJisi KOToparo „Bcb jrbjia OAHHaKOBO paBHbi“. Macio Bcryn/ieHie 
3aiiŲiTHHKa cboahtch kt 3anBJieHiio, hto oht He čyASTT A'bjiaTb 
HHKaKHX'b BCTyn/ieHift („xpaMT 6e3T nopTaJia“), a npsiMO nepefi- 
Aerb kt jrfcjiy. Stumt. 3amHTHHKT k3kt 6m jKeAaerb H36'bacaTb 
ByjibrapHbix'b 3aflBjieHifi bo BCTyn/ieHin (exordium vulgare, magnis 
saepe oratoribus non evitatum,—(Quintilian, Zacbaria). HepbAKO 
BCTynjieHieM’b bbahctch KaKoe-HHČyAb BajKHbftniee odcroHTejib- 
ctbo Afejia, yAapHbin nyHKTT, ct KOToparo n Be^eTcn AajibHbfi- 
nian 3amnTa. riopoio 33ihhthhkt bo BcrynjieHiH KOHCTaTHpyerb 
Ty hjih HHyio očmyio HCTHHy, KOTOpyio oht HaM'bpeH'b bt 
AajibH'fcHnieM'b noATBepAHTb n noAKpbnHTb (Wolff). PiHorAa 
3aniHTHHK'b HannHaerb ct yK33aHin Ha očcTOHTe/ibCTBO, BOJiHy- 
mee hjih saHHMaiomee obmecrBO bt AaHHyio MHHyTy h HM'fcioinee 
Ty HJIH HHyiO CBH3b Cb ASHHblMT npOIjeCCOMT ’),

i) HeAypHbiMi> BbiftAerb BCTynjieHie, ecjm bt> HeMi> opaTopi. CBeneTt 
BoeflHHO Bcfe nyHKTbi, OTHOcHTejibHO KOTOpbix'b Bet corjiacHbi, MTofibi aarfeMi. 
OTT’fcHHTb H BblHBHTb HyHKTbl pa3HOrJiaCifl H paCXO»AeHifl. Hamilton, H33B. 
coq„ CTp. 24.

HeAonycTUMO bo BcrynjieHin pasraarojibCTBOBaHie 3am,HT- 
HHKa o csmomt ce6b, o „ckpomhocth“ cbohxt ckjit h np. (KaKT 
9to 6mb3AO bt pbnaxT UmjepoHa). HeyMbcTHO Taioice HanH- 
HaTb 3aiii,HTnTejibHyio p-fenb ct> pa36pacbiBaHiH jiecTHbixT cjiObt 
cyAbHM'b no noBOAy hxt„ BHHMaTejibHaro oTHomeHisi kt Afejiy“ h t. 
a. (X0TH y MHOrHXT yrOJIOBHbIX’b 33HJHTHHK0BT 3T0—H3JH06;ieH- 
HblH 3K3OpAiyMT>). „3aHHMaHTeCb A’b^OMT“,—3TH CJI0B3 Ha3pbBaiOTT 
bt yMax,b cyAeft no aApecy TaKoro 3amHTHHKa,—a HHorAa cpbi- 
BSIOTCH Cb H3bIKa.

Bb bchkomt c/rynab, BcrynjieHie aoahcho HaxoAHTbCH bt 
HenocpeACTBeHHOH opraHunecKoii cbh3H Cb AaflbHbiiniHMT h3jio- 
HceHieMTb.

Ct OAHOfi CTOpOHbl, 3amHTHHKy He CJI^Ay^TT OTKpbIBaTb 
cbok) p-fenb nepeA'b cyAOMT „obmuMH M'bcraMH“ (loci communes),
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fiaMflTya ozioBa HHųepoHa: „Causarum propria debent esse priti- 
cipia. Ex visceribus causae sumendae sunt“. Cb Apyron ctopohh, 
bo BCTynaemn He aojdkho čbiTb Hunero HeoiKHAaHHaro, pakaro, 
hto MOMcerb npo3ByqaTb KaKi*  wAHCC0HaHCb“ c-b cepbe3HocTbio 
npOIieCCa, nOKa3aTbCH pHCOBKOfi CO CTOpOHbl 3aiHHTHHKa,— 
crojib HeyM'bcTHoii Ha cyA'b, noy^eHieM'b h t. a- ’)■

1) Mojioaoii 3amnTHHKi> HaqnHaen>: „F. r. cynbH, h xoqy npeHcae, qtMT»
npHCTynHTb kt> H3Jio»eHiio aiaa, npHBecTH o^HH-b npHM'fcp'b“. npeactAaTeab 
Tyn> are oCTaHaBJiHBaerb ero: „Mbi He MoareMi. onyinaTb npHM'hpbi, roBopnre 
npHMO o Bi» hhomb Biwb h B'b hhomt> Micrfe pina noaHeceHHbift 3Tott>
„npHMtp'b*, H36paHHbift 3aimrrHHKOM'b, Mon» 6bi Jierso npoftra h npoH3Becra atiicT- 
šie. Jlpyroft 3aniHTHHK'b B'b Bbit3jiHoft ceccia pacnpocrpaHHeTcfl nepejrb npucHac- 
HbiMH 3aciaaTeaflMH o samani cyaa npHcfflKHbix,b, o cbhtocth hxt» npHCHra. Heiepn'fe- 
jiHBbift npeActaaTejib, yace roTOBHmiftca kt» OTbi3jiy H3bcecciH, 3aM±qaerb no 
BTOMy noBojiy: „Hjdkho noMHHTb npHCHHCHbiM'b 3aciaaTeaflM'b He TOJibKO o cbhtocth 
npHCHra, ho h o tomt>, hto nocji'bflHift napoxojn> cKopo yxoflHTb“. Floflofiiioe 
3aM-fcqaHie He oTBiųaerb aoctohhctby cyna, ho oho xopomo CBHjrhTejibCTByerb, 
B'b KaKoii aTMOcįept npnxojiHTCH HHorffa AiftcTBOBaTb 3aniHTHHKaM,b Ha cy«t.

2) Crassus B'b cbocmt. niajiorb de oratore TpeGyerb, htoSm opaTopi> b-b 
HaMani pina npoH3B0HHJi'b BneųaTjitHie nenoBiKa, HaxoAflinarocH bt> 3aTpy«He- 
hIh h 6ofl3HH. Taicie 3aniHTHHKH, kakb CnacoBHM'b, AHApeeBCKiii, flaccoBep-b 
bt> KpynHbix-b BbicrynjieHiflX'b CHanana fltiiCTBHTenbHO roBopnjiH po6khmt>, CMy- 
meHHHM'b TOHOMT. H rOJIOCOMb. ECJIH TaKOit npieMb HCKpeHHifl, OHT> nOJIKynaerb, 
KaK*b h BCHKafl HCKpeHHocTb, h cnocofieHb pacnoJio>KHTb h npHBJienb BHHMaHie cyaeft 
B'b ropa3jio Sojibmeft M'bp'fc, H'fcM'b p±3Koe h caMoyB'bpeHHoe BCTynjienie („He XBa- 
aHCb eme aapant“).

Kor^a A'fejio BbmBHraerb ocočo Basame momchtu—xapaK- 
Tepa ropuflimecKaro, obmecTBeHHaro, noAHTHęecKaro hah HHoro— 
Koraa AaHHHŽ Ka3ycb moscho pa3CMaTpHBaTb noA'b yrAOM'b sp'b- 
hih KaKoro-jiHČd KOAJieKTHBHaro HHTepeca, 060 Bceivrb btomi, 
yM'bcTHO pacnpocTpaHHTbCH 3aniHTHHKy, ho B’b t3komt> csy^a-b 
9T0 othochtch dojrbe ysce He ko BCTynAeHiio, a K”b caMOMy cy- 
meCTBy 3amHTHTe<ZIbH0fi p'bHH 1 2).

JIpeBHie cyAeČHbie 3aiiĮHTHHKH B'b exordium erapajiHCb 
aascenb nyBCTBa, BocnsaMeHHTb cy^efi. 3to čbijio ecTecTBeHHo, 
npHHHMaa BO BHKMaHie, HTO CyAHJTb CaM-b HapOAb B’b ČOJIb- 
rnoM'b h įnyMHOM'b codpaHiH, rA’b mhofo 6e>ijio pasjiunHO 3aHH- 
TepecoBaHHHX'b aioach, rat jhoah Apyrb Apyry M'fcmajiH cjiy- 
inaTb H BHOCHAH 6e3II0pHA0K'b. Xopoino 3HaKOMbie Cb riCHX0JI0- 
rieft Maccb, opaTOpbi TaKHM'b it/tcm* BbiHrpbiBajin BHHMaHie
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ToJinbi n cocpeAOTOHHBajiH ero Ha o6cTOHTejibCTBaxb jcferta. Ho 
ynce ApHCTOTejib BbicKasajica npOTHBb npieMa „BocnjiaMeHeHin“: 
„CyAeČHaa p^Hb—roBopHJib OHb—He aojDKHa OTBJienb cynbio 
OTb cymecTBa A'feaa, yHoca ero Ha noHBy rH-feBa, 33bhcth hah 
cocTpaAaHiH. 3to čbijio 6m noxo2Ke Ha to, hto HHCTpyMeHTb, 
KOTopbift npeAHa3HaqeH,b cayiKHTb įųlh BbipaBHHBaHin, yace cb 
caMoro Hauajia A'fe-aaiOTb KpHBMMb“. Bb HbiH'bniHHXb cyAaxb, 
TA’b 3aHĮHTHHK'b, BOOČHie TOBOpH, He BnpaB^ HCartOBaTbCfl Ha 
OTcyTCTBie „BHHMaHia“ co cTopoHM cyaeii, HaaHHaTb cb Bocnjia- 
MeHeHia 03HanaeTb nacio He pacnojKDKHTb cnyinaTejieii, a cko- 
pįe pa3«pa3HHTb Hx*b.  B3BHBa«cb paKeToii, BCTynHTe-zibHoe cjiobo 
3amHTHHKa aojdkho 3aT'bM'b yracaTb, Maao-no-Majiy onycKaTbca 
BHH3b, HHor.ua, yBM, cb HeMajibiftrb BpeAOMb atih očmaro 
ycirbxa 3amHTbi. Mėnesy rfeMb h HbiH'h ew.e MHorie 3ainHTHHKH, 
pyKOBOAHMbie HeAOB'fcpieM'b Kb ČAHTeAbHOcra cyaeH, npHČ'b- 
raiorb Ha cyzrb Kb noAoČHbiMb „paKCTaMb“.

1) Mittermayer, op. cit., § 98.

3amHTHHKH AOnyCKaiOTb H HHOTO pOAa „BCTynHTe<7IbHbIH 
H3jiHniecTBa“. CnHTan o6H3aTejibHOH „npeABapHTe<zibHyio o6pa- 
6oTKy BHHMaHiH cyAa“, ohh pacTHTHBaioTb BCTynjreHie, Harpo- 
MOHCAaiorb OAHH'b exordium Ha Apyrofi, TaKb hto nojiyaaeTCH 
y)Ke „BcryimeHie ko Bcryn/ieHiio“ (npn neMb loci cčmmunes 
SA'feCb, KOHeHHO, HeH36'fcHCHbl). TaKHMH „ BCTynjieHiHMH “ cyAbH 
npHBOAHTCH B'b COCTOHHie „CBHHLĮOBarO yTOMJieHifl“: HXb BHH- 
MaHie ocjra6<ziHeTCH, a nopoio h coBepmeHHO HcaepnbiBaeTCH.

OnncaHie npeAMeTa p^aH—propositio, ąuestio, status cau- 
sae—9T0 oč’bHCHeHie cymHocTH 3antHTbi B’b BHA'fe H3AoaceHiH 
TC3HC0Bb H nOAOHCeHlli, KOTOpblfl HaM'fepeHb OTCTaHBaTb 3antHT- 
HHK’b B'b cBoefi p'fc'iH. TaKoe onHcaHie očbiHHo B'b rpa»AaHCKOM'b 
A'feA'b, HO OHO npaKTHKyeTCH H B'b yrOAOBHHX'b 3aniHTaXT>. Ilo 
UHuepOHy, A-aa toto, htočm hcho npeACTaBHTb ced^ ąuestio, 
3aiIĮHTHHKy CJI^AY^Tb AyMaTb O pOAH OČBHHHTejIH H paSCMOTp'fcTb 
Becb MaTepiajrb cb ero tohkh sp'bHifl. JĮpyrie npeAnonHTaioTb 
CTaHOBHTbCH Ha TO^Ky Sp'bHiH CyAbH H CnpOCHTb CeČH, B'b HeMb 
BHHa H B’b HeMb HeBHHOBHOCTb OČBHHHCMarO J). ZachaHŽ, BHAH 
B'b npaBHAbHoii nocTaHOBK'fe ąuestio—Streitfrage—„das eigentliche 
Gehemniss der gerichtlechen Bered samkeit, HaxoAHTb, hto opa- 
Topb cHauaJia AO^enb caMb otahtb ced'b omerb Bb cym-

HHor.ua
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hocth cnopHaro Bonpoca, npeaKjie, H’feM-b oh^ Bt cocTOsiHiu 6y- 
Aerb BHpadoTaTb hjih AepncaTb p'feųb *).  JIpeBHie cyfleČHbie 3a- 
IIĮHTHHKH B’b 3T0fi H3CTH P’fenH CT3BHJIH CeČ'fc H3B'hCTHbIH rpa- 
HHLĮbl, ,a;a6bl H CaMHM*b  3HaTb, O HeMT, TOBOpHTb cyjiy, H OČBH- 
HHTeJIK) AaTb BO3MOJKHOCTb CyflHTb, Ha KaKie nyHKTbl OHT> AOJI- 
nceH'b , BO3pancaTb, Taicb kskij 3aiųHTa Bcero name CBOAHJiacb 
HMeHHO K*b  nOJieMH3HpOBaHilO Cb OČBHHHTeJieM'b. TaiCb CMOTpHTb 
Ha A'bjio H'hKOTOpbie h bt> HbiH'bniHia BpeMeHa* 2). 3T0Tb nopa- 
Aoicb 3aM^qaeTCH othhcth bt* AHrjiiH, rfl'fe yrojiOBHbie 
3anĮHTHHKH crapaiOTCH B’b CBOHx,b p’h’iaz'b ceiinacb Hie 
HaMtraTb nojiojKeHin, KOTopbia ohh čyAyrb noAAepacHBaTb B’b 
AajibH'hfiineM'b (open the case). OnncaHie TeMbi cnocočcTByerb 
yCBOeHlIO CyAOM*b  npHHHTbIX'b 3antHTHHKOM’b OCHOBaHiH. OnHT- 
Hbie 3amHTHHKH (no npHM^py UniiepOHa) BBOAarb ero btj cboh 
P'bHH, HTOČbl H36'fe2KaTb BCHKOH HeonpeA’bjieHHOCTH H pacnJIblB- 
naTOCTH h noHTH HaBCTp'feny cy^y očJiemeHieM'b eMy bo3mojk- 
hocth cjrhAHTb 3a n/raHOMi. pisHH h xoaomt> apryMeHTaųiH.

1) op., cit., S. 70.
2) ZachariS, xota h oTJinnaeT'b yrojioBHbifi nponeccb orb rpa>K^aHCKaro 

B’b CMbicJi’fc pejiaTHBHOCTH p-feniems no BTOpOMy, yTBepiKAaeT'b, oah3ko: Da ie- 
doch der gerichtliche Kedner auch ineiner Criminal—Šache nur dieinigen Fra- 
gen, als AnklSger ausfūhrlich zu erčteren und als Verteidiger ūberhaupt zu 
beantwortnn hat, die der Lage dės vorliegenden Falles nach in der That als 
streitig betrachtet werden kdnnen, so wird die Streitfrage ia Criminal-Sachen 
in Beziehung aut den Jnhalt gerichtlicher Reden, durch die Eiuvendung be- 
stimmt, die der Angeklagtė der Anklage mit Grund entgegensetzen kanu, 
(op. cit., S. 68).

HaHČojrbe BaHCHan h cymecTBeHHan nacTb p'bnH—3to, ko- 
HenHO, HcnojiHeHie TeMbi, hhhmh cjioBaMH, H3JiO2KeHie AaHHbix'b 
A^jia h coočpaHceHift. B’b 3toh očJiacTH pHTOpHKa BMpačaTbi- 
Ba/ia noApo6HbiH npaBHjia o6"b ocHOBaHiax'b h CHjrb apryMeH- 
TOB’b H AOKa3aTeJIbCTB’b. OHH KaCaiOTCH AOBOjĮOB'b! OČ'bCKTHB- 
HbIX’b (OTCyTCTBie AaHHbIX'b O COBepHJeHlH OČBHHfleMbIM'b npHnn- 
cbiBaeMaro eMy npecrynjieHiH hjih HajiHHHOCTb yKa3aHiii o co- 
BepineHiH hmt> nero-TO MeHbinaro, H'feM'b to, hto eMy npHnncbi- 
BaeTcn), cyč'beKTHBHbncb (HeBM'feHueMOCTb, aį)(į)eKTbi, 3a6jiy>KAe- 
Hie, Heo6xoAHMan očopOHa), o6mecTBeHHO-nojiHTH<iecKHX'b (He- 
irhjiecoo6pa3HOCTb ocyjKAeHinH HaKa3aHin), npaBOBbix,b (cocraB'b 
npecTynjieHiH) h np. KaK'b MHorooč'beMJiiomiH (JiopMyjibi ačcrpaKT-
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Haro CBoftcTBa, npaBHjia bth B’b He6ojibinoii creneHH npnroAHbi 
HMH'b B'b KanecTB'b KOHKpeTHaro pyKOBOACTBa B'b yroAOBHOM'b 
A'hji-fc. Tohho TaKHce jnmib OTjiajieHHyio noMOiųb Aaiorb pHTopu- 
necKin AHpeKTHBbi o caMOM*b  pacnpeAtjieHiH apryMeHTaiĮiH. Tara, 
no MH'bHiio, rocnoACTByiomeMy eme co BpeMeirb KBHHTnziiaHa, 
čojrhe cnjibHbm coočpanceHiH aojdkho npHBOAHTb B'b KOHijt 
ptmi, Aa6bi, OKOHHHB'b ptnb, ocraBHTb cynefi noATb AtiiCTBieM'b 
y6'fe,HHTe<zibHbix’b AOBOAOB*b.  CcbiJiaacb Ha to, hto cjrbAyeT'b 
onacaTbca Bbi3BaTb yace ct> caMaro Hanajia HečJiaronpiHraoe 
npe.nyč’feiKAeHie cyAa, UnnepoH’b TpedoBara pacnojiaraTb cmib- 
Hbie apryMeHTbi B'b Hanajrfe h KOHiĮt ptmi, a cjia6bie „3anpflTH- 
BaTb“ B'b cepeAHH'b. TaKoe ace MHtHie noAAepJKHBaerb MHTTep- 
Maftepi,: „Ocrajicsi cpeAHift nyn>, htočh cMJibH'bKinin AOKa3aTejib- 
CTBa noM'hmaJiHCb B'b Hanajrb u KOHirb, a cziadtfiinm—B'b cepe- 
AHH'b p-fenH“ 1). HeCOMH'fcHHO, OAHaKO, HTO HejIb3H npeAptniHTb 
3apaH”be, pasi, HaBceima, stoti* nopHAora pacnojiojKeHifl AOKa- 
3aTejibHaro MaTepiaaa. Ecjih, no o6meMy npaBnay h AaHHHM'b 
ncoojioriji, Ha neAOBtnecKyio bojho h MMCJib opaTopt A’hžcT' 
ByeTb HapOCTaHieM”b HHTeHCHBHOCTH yČ'feiKAeHiH, H CTaAO 6bITb 
Bce, 6ojrbe yčtAHTejibHoe, aojdkho cjrtAOBaTb 3a Mente y6tAM- 
TejibHbiM’b, to, cb Apyrofi CTOpOHM, čbiBaiorb cnynan, Kor.ua 
3aiUHTHHKy npHXOAHTCH, ĮŲL5L ycntxa Atjia, Cpa3y Mte H3JI0MCHTb 
rjraBHtiimie h CHAbHtfiinie aoboah h jnmib 3aTtM’b nono/iHHTb 
HX'b BTOpOCTeneHHbIMH COOČpaHieHiflMH, Kąra 6h AOnOJIHmO- 
mnMH nepBHe, noKpbiBaiomHMH rfe npo6tjibi, KOTOpne B'b hhxt> 
Morjin 0Ka3aTbcn. Bce 3aBHCHT’b OT*b  ycjiOBiii h očctbhobkh 
Kalmaro OTAtflbHaro Ka3yca.

i) Uht. co% CTp. 199. CpBH., no 9T0My npejiMeTy, omacTH, Tao<e Hamil- 
ton, na3B. con. crp. 52: „Wenn man verteidigt, muss man alle Hindernisse 
gleich im Anfang wegrSumen, wenn man angreift, die Vorvūrfe gegen das 
Ende Zu haufen, damit Šie... im GedSchtniss bleiben*.

HaKOHeų'b, hto KacaeTcn 3aKjnoneHiJi, to B'b HeMi> coAep- 
3KHTCJI, npeHMymeCTB6HH0, KpaTKOe nOBTOpeHie 0CH0BHHX'b bh- 
BOAOB’b h cymnocTb AOMorąTejibCTB’b 3amHTH. Conclusio Bbipa- 
iKaerb to, o neMi, npocHTb 3anmTHHra, Kanoro npHroBOpa 
OH’b OHomaerb. 06b 3tomt> 3amnTHHK'b BnpaBt, KOHenHO, tobo- 
pHTb H B'b ApyriDCb M'feCTaX’b ptmi. PfejiaraH B'b conclusio 
cboh OKOHnaTejibHbm TpedoBaHiH Ha cy^t (neTHTb), 3amHTHHra 

Kor.ua
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npHeoeAHHflerb Kb HHMb h pa3Haro poaa očpameHia (pero- 
rationes1).

1) TaMi>, r«h 3aKOHT> npeanHCbiBaerb yaacrie npaciJ>KHbixi> 3achjiaTeaett 
h 3aKnioqHTejibHoe cjiobo npejictflaTejibCTByioinaro, conclusio 3aimrrHHKa cnjib- 
ho Tepaerb bt> CBoeMi Btci, Tam Kam npncaacHbie 3achnaTeaH oSmuho omch- 
aaioTb 3aKj«oqHTeabHaro caoBa npejicfcjiaTejibCTByiomaro h MeHte cocpeaoToaH- 
Baiorb BHHMaHie Ha 3aiono«ieHiH CTopom,, Ortffoll cit,, S, 529. Tat 3aKjnoqnTejib- 
Haro cnoBa npenctflaTeaa Hhrb, pe3iOMe npnxojiHTca aacTO jrfejiaTb samHTHHKy.

2) KBHHTHaiaH'b 3aM'hTHJn>: decurendum ėst per capita; nam si morabi- 
mur, non jam enumeratio, sėd altera ąuasi fiet oratio. O, ecan 6m khoA opa- 
Top'b, TOMHHiifi cyaeft HecKOHuaeMbiMH 3ai«noqeHiHMH, moti ayBCTBOBaTb, Kaaoe 
zrfeftcTBie oht> oKasarn 6bi Ha hhxtj, KaKoe SaaroateHie hmt> npnnHHHJi'b 6bi, 
ecaH 6bi Bjrpyrb npepBajrb cboeo pbab h 3aaBMb: ,a KOHųnjit“.' Bnpoqewb, 
3TO OTHOCHTCa He KT> OflHHMT> „3aKJUOqeHiaM'b*.

3) 3aKJiK>qeHia, Bpoflh Toro, mto „odmecTBO ameT'b ott» cyaa He- 
jiniienpiflTHaro nparoBopa", .H BB'bpaio cynb6y CBoero no.n3amnTHaro BaineMy 
cnpaBeflJiHBOMy piineHiio“ h t. a. cyrb TpuBiajibHbie loci communes h MeHbiue 
COOTB'bTCTByiOT'b AOCTOHHCTBy CyHa, H’feM’b 3TO flyMSIOT'b MHOrie SaiIĮBTHHKH.

3aKJH0HeHie (naKb h BcrymieHie) He aojdkho 6biTb cjnnn- 
KOMb CJIOHCHbIMb H nOBTOpHbIM’b, Aa6bl,—IIO H'hKOTOpHM’b XOpO- 
HIHM’b CpaBHeHlMM’b,—He nOJiyMHJiaCb KapTHHa TOTO, KaKb TOCTb 
yace coBchMb cočpajicfl yxoAHTb, ho BMhcTO toto, htočh yilra, 
Bce BO3BpamaeTCfl oGpaTHO, hjih—K3Kb Hač/nojiaeMaH ci> čepera 
6apKa xonerb bohth bt> raBaHb h He Moacerb2).

O6mee npaBHJio, hto yaanHoe h acįjtįjeKTHoe OKOHnaHie 
cnocoČHO CKpacHTb HeAocTaTKH phnn h o6e3nennTb KOHenHHft 
ycnhx'b ea, npHJioHCHMO Kb 3am.MTHTejibHon phqn cum grano 
salis. ATMOcįjepa cyna, caMa no cečh, He 6<naronpinTCTByeTb 
OpHaMeHTaM'b Bb phHH, nHHIHHM'b 3aKJHOHeHiflM’b, KHKb h nmn- 
HblMb BCTynJieHiflM’b 3).

KpOM'h H3yqeHlH apXHTeKTOHHKH p'hHH, 3JI0KBeHniH 33HH- 
MaeTcn BHpačaTHBaHieM'b 3aK0H0Bb HenocpeACTBeHHaro B/iinHiu 
Ha c/iyniaTejieH Bb BHA'h „OTKpHTbixb Tafim, opaTopcKaro HCKyc- 
CTBa“. Bb HHX"b cyneČHoe KpacHophnie nepnaerb Heo6xoAHMoe 
HAH no<ne3Hoe ajih ycnhxa phnH, a Tarane yKa3aHin Ha to, orb 
nero HajviejKHTb BO3AepxcHBaTbCH Ha cyflh, KaKb BpeflHaro azih 
nocraBJieHHOH Bb phnn ųhjin.
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SjiOKBeHiĮifl npeAnMCMBaerb npocTOTy, cBH3HOCTb, KpaT- 
KOCTb.

P-fenb HaAJieacHTb n3JiaraTb bt> AOCToftHoft ayAUTopin 4>op- 
M’b '). Ecjih BCHKOMy opaTOpy cjrh.ziyeT'b .nepacaTbCH ypOBHH no- 
HHMaHifl h pa3BMTisi cBOHX'b c/iyniaTejieH, to jijisl 3amnTHHKa, 
TBOpamaro BM'hcrh cb cyabHMH ejįHiioe A'fejio, BecbMa onacHa 
įmocKOCTb odmaro pacxoxmeHiH cb nocjrfeAHHMH bt* oTHomeHiu 
oiĮ’bHKH npaBa, (JjaKTOB'b h coGbrriii. Ohi, He AO^HceH’b bo3ho- 
CHTbCH HajŲb CyAbHMH, a T'feM'b ČOJlte AaBaTb HM*b  nyBCTBOBaTb 
CBoe npeBOcxoACTBO.

1) Tpe6ya ott> cbomxt> yųeHHKOB'b: redet wie die meisten, Grazian yrb- 
niaeTt nxi>, mo ohh aojdkhh denken wie die weinigsten (Finger, Diplomati- 
sches Reden, 1927, S. 69).

2) OcTaHaBJiHBaTbca na MejiKHXt AaHHbDCb (minima praetor non curat), 
BflaBaTbcH bi HbioaHCbi 3HaųHTb Bbi3biBaTb yroMJieHie cyaeft n AocTHraTb naa- 
qeBHbixi> peayjibTaTOB’b. BbiBajin cjiyųan, Koma nojub BJiiHHieM'b TaKHXi> ptueft

, npncajKHbie 3actjiaTejin 3acbinajin. HesapoMi, 6biJio k'^mt.-to sairkneHO, hto 
„3acHyTb 3to TOHce aaTb OTB'feT'b Ha ptqb\ roBopfl caoBaMH Freudenstein, „die 
wahre Knnst dės Vortrags besteht darin, dass man gerade das Rechte, was zum 
Zweck fūhrt, aut die Zweckmassigste Art vortrSgt: Partei und Rechtsanwalt, 
1884, S. 154. UmiepoH'b TpedoBaJi’b: quod non soltim quod opus esset diceres, 
sėd etiam quod non opus ėst non di ceres. B’b oahomt> H3-b He,naBHnxi> rpoM- 
KHX’b npOUeCCOB'b, B’b KOTOpOMT, npHHHMaJIH y^adie TpH 3aiUHTHHKa, H31» Hazii

riOCTyZiaT'b CBH3HOCTH p^HH O3HauaeTb, HTO AOBOAbl H 
coo6pa>KeHifl HaxoAHTęn B’b KOOpAHHaųiH h nojvmHeHbi obmeft 
TeM'b. OHH AOJDKHbl ČbITb OCB'femeHbl Cb (JiaKTHUeCKOfi H IOpH- 
AH^ecKoii cropoH'b TaKTj, Hi’očbi rjiaBH^Hniie apryMeHTbi 6hjih 
BbiABHHyTbi BnepejŲb, 6e3*b  3arpoMOxcAeHin Hx*b  h3jih]iihhmh no- 
ApoČHOCTHMH (Makrologie, genus dicondi asiaticum). Hto Ka- 
caeTcn nocTyjiaTa KpaTKOCTH, ofloSpaeMofi mhothmh, aance 
įjHJIOCOįjaMH, KaKTb CnOCOd’b yKp'fclIHTb H yTOHHHTb MbICJIb H yCH- 
jiHTb BneqaTjrbHie (UIoneHrayep’b xBa<ziHTb die kernige Kflrze), 
Bbi3biBaiomeH B’b cjiyinaTejiax'b npeAcraBJieHie o cepbe3HOCTH, 
odjiyMaHHOCTH p'feHH,—to npaKTHKa noyuaerb, hto cyAeČHbift 
opaTopTb He BnpaBb no3BO<ziHTb ce6b 6o^ibniHX'b OTcrynJieHiii, 
Aigressionen—Abschweifungen, h6o H3JiHiiiHee B’b p-fenn BpeAHTb 
(superflus nocent) yace noTOMy, hto cyzįbH jierno ynycKaerb 
1131? BHAy cyiųecTBeHHoe, Kor^a yTOMJieH’b noApoČHOCTHMH * 2).
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npH 3T0Mb, OAHaKO, B’b ASHHOMb C/iyna-fe, KaKb H BOOČme 
Bb lOpHAH^eCKOii pMTOpMK'b, HajO BO3Aep»CnBaTbCH OTb HeAO- 
CTaTKa BnacTb Bb neAaHTH3Mb ’)• 3aniHTHHKy npHX0AHTCH nopoio 
TaKb hah HHane pacnpocTpaHHTbCH npn HHTepnpeTanin $)aKTOBb, 
ocočeHHO nepeAb npncsDKHbiMH 3acbASTe<zi5iMH, npoH3BOAHinHMH 
cyčcyMųiio įmKTJinecKaro cocraBa noAb hopmbi 3aK0Ha. Aocto- 
hhctbo KpacHopisnifl, Bb TOMb nncji'b h cyAeČHaro, cboahtch He 
CTOAbKO Kb TOMy, HTOČbl yp”b3bIBaTb Ce6si, CKOAbKO Kb TOMy, 
HTOČH HOAHO H OKpyrAeHHO BMCKa3aTbCH, 6e3b OČKHHKOBb, HO 
Bb TO HCe BpeMH He K0MK3H COAepHCaHlH H BSB'feniHBaH CJIOBa H 
4>pa3H[. BaacHyio MHCJib onbiTHbifl opaTopb BHpaHcaeTb ABa hah 
H'feCKOJIbKO pa3b, M'fcHHH AHHIb (į)OpMy BblpaJKeHlH. FIopOIO 3aM^- 
naHie npeAC^ASTeAH, hto 3antHTHHKb noBTOpneTCH, c/iyHCHTb jųiž 
nocA'bAHflro Jiymnefi rapaHTieii, hto mbicab ero ycBoeHa.

KpaTKOCTb He BcerAa „aAb^a h OMera KpacHop^nia“ TaMb, 
TA'fe p'feHb HACTb O 3aiIĮHTfe odBHHHCMarO HCJIOB'bKa, JKAymarO 
orb cyAa p'bnieHifl CBoeii ynacra.

CymecTByiOTb, npH npOH3HeceHiH pimH, Tanie MOMeHTH, 
kotas TpečyeTCH pacnycTHTb BC'b napyca, h Tanie, kotas, Haočo- 
poTb, HaAO ydpaTb napyca (Hamilton).

Ho, hto cocTaBAserb 6e3cnopHO, no očmeMy npHSHaHiio 
h TeopiH KpacHOp'feHifl h npaKTHKH, 3aA0Tb ycntxa bchkoh p'bnH, 
Bb TOMb HHCA'fc H 3aiIŲlTHTeAbH0il, 9T0—OCHOBaTCAbHOe 3HaHie 
opaTopoMb TpaKTyeMaro npeAMeTa, coeAUHeHHoe cb jnočoBbio 
Kb CBoeMy A'fe-sy, Kb CBoeMy 3HaHiio, Kb CBoeMy npH3BaHiio. 
„EyAb BAacTeJiHHOMb MaTepiaaa, totas CAOBa h Bbipa- 
AceHifl caMH cočoft HafiAyTCfl“ — roBOpHAb KaTOHb. Orb 
H3ČMTKa ycra TAaroAiOTb. OČcjrhAOBaTb, npOAyMaTb h 
nponyBCTBOBaTb MSTepiaAb, npoHHKHyTbcn HMb, 6biTb toto- 
BHMb pearnpoBaTb Ha oČBHHeHie bo BceopyaciH ASHHbixb 
h AOBOAOBb—BOTb hto cocTaBAHeTb npeAnocHAKy yAanHaro 
npOBeAeHiH 3aniHTbi Bb yroAOBHOMb nponeccfa. 3amHTHHKb,

oa0ht> Bbijiaiomiftcfl, nocJitflHiii cnponieHHbift, noneMy oht» 0TKa3ajiCH orb npo- 
H3HeceHia 3aiuHTHTejibHoii pfriH, OTB'hTMJiT.: „Bce, mo hjokho 6mjio CKa3aTb no 
ntjiy, CKa3a;n> 3aniHTHHKi> X, o neMt roBopuTb He Ha«o 6hjio, roBopi-uib 3a- 
mHTHHKi> y, HHnero 6oabnie He ocTajiocb roBopuTb“.

1) M. Frydmann, op. cit., S. 307 f.
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yrviyčjiHiomiKCH bi> H3yqeHie jvfejia, BcecTOpOHHe ero 3HaiomiH, 60- 
jrfee „TaJiaHTJIHB'b“, ųįM’b BCHKIH HHOH, KOTOpbIH CHHTaJTb 6bl 
HyJKHbIM’b 3HaKOMHTbCH TOJIbKO Cl, BepX3MH.

BbiTb btj KypC'h yrojiOBHaro A-fejia O3Haqaerb He TOJibKO 
6bITb OCB^AOMJieHHblM’b O BCk^b HHAHBHAyaJIbHbIX'b OČCTOHTeJIb- 
CTBaX’b, (į)aKTHqeCKHX’b H K>pHAHlieCKHX'b, HO TaKHte H O TOM'b, 
HTO MOHCerb ČbITb IipHBJie^eHO K*b  ^3HH0My K83ycy B'b Kane- 
ctb^ BcnoMoraTeJibHaro MaTepiajia H3*b  pa3HbixT> odjiacTeK: ns'b 
HayKH, HCKyccTBa, npnKJiaAHbix'b 3HaHifi. Bo bc^x,b 3THX’b c(j)e- 
paxi> AOJDKeH'b COBepmeHCTBOBaTbCH 3aiHHTHHK'b, JKeJiaiOmiH 
6biTb A’fcHCTBHTejibHbiM'b dominus materiae Ha cyA'b ‘).

i) Erne UHitepoHt yKa3biBajn>, hto TajiaHTbi 0 3HaniH, Hy>KHbie jum ycnt- 
xa oparopa, bb tomb ųncat 0 cyjiedHaro, HacTOJibKO pa3HOo6pa3Bbi, hto Bet 
qacT0 0 pojibi HayK0 Moryn, 0Ka3aTb eMy noMomb bt> 3tomt> OTHonieBi0. CaMt 
L10UepoB'b bero >K03Hb norpyjKajiCH B'b HayK0 0 3HaHia, 0MeHHO cb utiibio jjo- 
nonH0Tb 0 pa3B0Tb cbo0 opaTopcKM cnoco6HOCT0, H0 Ha ojjHy M0Hyry He ynyc- 
Kaa 03-b B0«y 3Toft h±jih. TaKoro xe MHtHia nep^aancb yq0TeJM sJiORBeimia 
0 bt> HOBoe BpeMH, Tpedya juifl opaTopa cooTBijTCTBeHHaro He tojh>ko o6pa3O- 
BaHiH, ho h Bocn0TaHifl. Zur Bildung eines volkommenen Redners wird erfor- 
dert, dass die ganze Erziehung, den der zukūnftige Redner von Jugend an 
erhalt, auf diesen Zweck berechnet ist (ZacliariS op., cit., S. 249). Wolff, Lehr 
und Handbuch der gerichtlichen Bereddsamkeit, 1850, S. 74 yKa3biBaei"b: 
„Kto MteaaeTb dbiTb xoponi0M'b 3ani0TH0KOMT>, nojMceH'b HMtTb jjaHHbM mmcjih- 
TeM, noaTa 0 opaTopa“. BnpoqeMi>, craBfl jum 3am0TH0Ka crojib BbicoKia Tpedo- 
BaHM, 3T0Tb aBTop-b Bce are, no cymecTBy, HejiocTaToqHo on'feH0Bajn> ponb 3a- 
njHTH0Ka, He npoHHKb jio KOHna B'b 3Ty po/ib. Menuly npoq0M'b, Wolff nojjqep- 
K0BaeTi>, hto 3anj0TH0K'b no CBoeMy npH3BaHiio „He Šopene 3a HpaBCTBenHOCTb 
0 jrofipojrfeTejib“, a 6opem> jih6o 3a HeocHOBaTeabHO np0BJieqeHHaro 0Hji0B0jiyyMa, 
rado 3a MHJiocTb 0 cHHCX0H«ieHie KT> 3aČJiyjimeMy qejioBtKy (ib).

B'b STOMTa H JIIOdOBb 3aHĮHTHHKa KTj A’bjiy. Ho nocjrbAHsm 
ecTb, Rpoi^b Toro, npejiaHHOCTb ne/iOB^Ky. He Moacerb pa3CHHTM- 
BaTb Ha jŲfeHCTBHTejibHbiH, HacTOHHiiH ycntx,b OpaTOpT,, B’b KO- 
Topoivrb He ropHTb rjiyčoKoe. nyBCTBO jho6bh kt> ne.zioB'bKy. 
TpyAHO npezįCTaBHTb cedi BAOXHOBeHHaro opaTopa, jinmenHaro 
3Toro ųyBCTBa, He HBJiHiomarocH rbivrb apyroMTa HejiOB'bnecTBa, 
KOTOpbift B'bpHTb BT» jnoaefi“, noHHTafl HX'b h odmeHie Cb 
hhmh. La defiance ferme le coeur, l’esprit et la bou- 
che (Bautain). y cy«e6Haro opaTopa—3amHTHHKa—sto jnočoBb 
K'b MeHbineMy čpaTy, kt> na/inieMy, conyBCTBie nejiOB'feHecKOMy
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ropio, cHHcxoAHTejibHOCTb K*b  nejioB'feųecKKM'b cjiačocTsnvrb, ot- 
3biB’iHBOCTb kt> cTpaflaHiflM’b h Hec^acTiBM’b. Bi> 9Toft jik>6bh 3a- 
mHTHHK’b nepnaerb cnjiy h KpbnocTb ajih cbohxi> BbicTynjieHifi, 
eio oirb ojKMBJiHeT’b n BAOXHOBjme'rb p^Hb cboio. 3ts JiiočoBb 
— ero HCTHHa, ero Mopa/ib. B-b Hefi h npaBAHBocTb ero.

1) npaBAHBOCTH H HCKpeHHOCTH MHOTO MilH8eTb, KOTJia P’fe'lb npOH3- 
hochtch no nncaHHOMy. 3amnTHHKy BocnpemaeTcn nmaTb Ha cyirfc cboio pinb. 
Ho naH<e anmiKOMb nacToe 3arwibiBaHie Bb „Telpąsb“ cnjibHo noptHTb Bne- 
naTJi'feHie h co3flaeTb npeunoaoiKeHie o KOJie6aHlaxb, HeyBtpeHHoera h HeptniH- 
TejibHocTH. (Xoth caMO no cefit npesBapHTeabHoe Hanucanie p-fenn hjih cocraB- 
aeHie nojiHaro KOHcneKTa ea, KaKb mm syMaeMb, BecbMa nojie3HO h jKeaaTeabHo, 
ho Bce ate Hejib3H 3a6MBaTb, hto ,3ainHTHHKb roBopHTb Ha cyirb, a He nponn- 
TbiBaerb“. AHrjiiftcKiii Kopoab KapJib II Ha Bonpocb, noneMy OHb mrraeTb Bb nap- 
JiaMeHTt CBOH ptHH M He npOH3HOCHTb HXb yCTHO, OTBtTHJIb: „H TaKb MHOTO 
AeHerb nponiy y IlapjiaMeHTa h TaKb nacTO nponiy, hto CTbDKycb nosHHTb jihho“.

2) M. Frydmann, op. cit., S. 306.
3) KpaTKO h HOBOJibHO cnpaBejuniBO $opMyjnipoBaJib 3Ty o6H3aHHocTb 

3aniHTHHKa roBopHTb npaBsy Ha cysi repMaHCKift Reichgericht, pa3bHCHHBinifi, 
HTO 3HIIĮHTHHKb 06s3aHb CnOCoScTBOBaTb HaXO>KfleHiK) hcthhm Ha cyst JIHLUb Cb

Hajio jih oco6o oroBapMBaTb, hto p'fenb 3amHTHHKa aojDKHa 
6biTb npaBAHBon, HCKpeHHefi? ripaBAHBOCTb—9to BHcmee KanecTBo, 
pacnojiaraiomee ki> ce6b cy^efi, sto A'bficTBHTejibHO „30ji0T0e 
npaBHJio cyąeČHaro KpacHopbnin“ x).

OaHBKO, UpaBAHBOCTb 3amHTHHKa AOJDKHa 6bITb nOHHMaeMa 
bt> n3B'ijCTHOM'b, onpeabjieHHOM'b CMbic/rfe. OHa He aojdkhh Bpe- 
AHTb noA3amMTHOMy, He AOJDKHa HaHOCHTb y^ap*b  TOMy, kto Ha- 
XOAHTCH nOATb 3aCTynHHHeCTB0M'b OpaTOpa. 3amHTHHK'b CTpOHTb 
CBOIO p'feHb Ha AaHHbDCb, npHBOAHMbIX'b KJlieHTOM'b; OH”b Kp'fenKO 
AepHCHTCH čeperoB’b, rA'b HaxOAHTCfl BaHorbiiiiiie HHTepecbi noa- 
3amHTHaro. „Diese Dartellung ist wahr in unserem Sinne, d. i. 
formai wahr, wenngleich die Richter erst zu elitscheiden haben, 
ob šie in Warheit so beschafen war (materiel wahr“ 2). HenpH- 
rjiHAHa 3amiiTa, BbipoaoĮaiomasicH bt> cyneČHbiH cnoprb, KOTopbiH 
3acTaBjiHeT*b  opaTopa, coūte que coute, AOČHBaTbca BbiHrpbiina 
jŲbjia (Maulheldentum). Ho 3amnTHHK’b He Moacerb npeBpa- 
maTbCH B*b  opaKyjia, „Bbmaiomaro npaBjty“ Ha cynb. Ero 3a- 
Aana — ncnojib3OBaTb He TOAbKO AOKa3aTejibCTBa h (JjaKTbi, 
HO H BCIO OČCTaHOBKy Abjia, BC'b CTOpOHbl ero, nepCOHaJIbHblH 
n obiųecTBeHHbiH, RJin co3AaHin ČJiaronpiHTHaro ybbjKAeHin B’b 
no/ib3y no^3amHTHaro 3).
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IlpaBUHBOCTH 3aiiĮKTHHKa cjiyacHTb copaTHHKOM'b ero My- 
HcecTBO bt> OTCTanBaHin ah’ihocth noA3amHTHaro nepeši*  o6bhhc- 
HieM’b h cyAOMTb h yd^n^eme, ocHOBaHHoe Ha mhccih 3aiiĮHT“ 
HHKa c/iyjKHTb npaBaMi, ųejiOB'bKa h KOJįJieKTHBa. Der Gericht- 
licheRedner miiss ein rechtlicher Mann, vir bonus, sein, Zacharia).

T0HKH 3ptHifl OCBOSOJKUeHlH OTb OTBiiTCTBeHHOCTH HJIH yMeHbHieHiH OTBiiTCTBeH- 
hocth CBoero KJiieHTa. (Kahn, die Stelleng das Verteidigers zum Angeschuldig 
ten 1893, S. 18). Bt> 9tomt> cMucai yTBepsmaeT-b Kahn, hto 3amnTHHKi> įnry- 
pnpyerb, ai s Organ dės Strafverfahrens. MniepMaiiep'b eme TOHHie Bbipa3HJicn, 
CKa3aBi>, hto Ocnoco6i>, kotopmmi> non3aniHTHwft caMb ce6a 3aniHmajib 6bi, 
onpefffcjiflerb no odmeMy npaBHJiy noBeaeHie, KOToparo flOJDKeHb aep»aTbCH 3a- 
niHTHHK'b*. nepe(J)pa3Hpyfl cjiOBa CniBeHca, peKOMeHjiyiomaro bt. cBoeft „Teopiu
9THKH“ He fibITb CJIHIHKOMb floSpblM'b HJIH npaBejĮHblMb, MOJKHO CKa38Tb, HTO 3a-
IHHTHHKb He AOJDKeH'b SbITb Ha cyjrfa CJIHIHKOM’b OTKpOBeHHbIM’b HJIH flaiKe CJIHIHKOMb 
npaBAHBbiM'b. Mbicjib CTHBeHca HMheTb peaJibHbiMb ocHosaHieM'b nojiosceHie, hto

„eCJlHHaM'b He CJlhnyeTb OTHOCHTbCfl (paKTHHeCKH Kb COSjHOAeHlK) oratjibHaro
HpaBCTBeHHaro npaBHJia, to sto bt> yBaikeHie kt» .upyrnMb BbicuiHMb MOpajibHbiMb 
npaBHJiaMb*. (Cm. MaKeH3H, Srana, pyccidft nepeBOAb, 1898 r. crp. 13). TaKHMb
BHCIBHMb MOpaJIbHbIM'b nOCTyJiaTOMb HepiflKO pyKOBOACTByeTCfl 3aniHTHHK-b Ha
cyjrfe, bt» phqH KOToparo noBepxHOCTHO Mbicjiamift ųejiOB^Kb MoiKeTb ycMOTpiTb
BHAHMoe pacxo>mieHie cb JiHHieft adcojnoTHoft hcthhh, KajKymiiicH „HaiKHMb Ha
(JiaKTbi h aaHHbiH*.

x) Ecjih ohhh (kski. mm BHntjin) BejiHnaiOTb nponypopa „roBopamHMb cyubeii“ 
to Hpyrie (JIeBeHCKHMb, Pinb rocynapcTBeHHaro o6bhhht6jih bt» yrojioBHOMb 
cyat, 1894, crp. 2) Ha3biBaioTb ero „xojioAHbiMb cyjibeS“.

2) XapaKTepHo, hto apeBHie opaTopu BbUBHrajiH apyryio KpaftHOCTb: 06- 
BHHHTejib uojDKeH'b SbiTb CTpacTeHb (heftig), 3aniHTHHKb cKpoMeHi,. Zacharia, 
op. cit., S. 247.

Bi> BTOM'b h na^ocTb 3amHTHHKa, na^jocb ne/iOB'bKa, 
npn3BaHHaro cnocodcrBOBaTb aajrbnuBaHiK) AyineBHbix'b pam*.

CM'felIIHblM'b KaHteTCH AJIH MHOI'HX’b natfjOC'b OČBHHHTeJIH,— 
Tpedyiomaro ocynmeHin, HaicasaHifl, oTHHTisi 6aarb y nejiOB'kKa. 
wropa3AO Jierne oČBHHHTb, H’hM’b 3amHmaTb, noAOČHO TOMy, 
KaKTb jierne HaHecTH paHy, H'bM’b ee sajrh^HTb“ (KBHHTajiiaH’b* * * * * * * * * x). 
He Bcer^a Cb stumt* mojkho corjiacHTbcsi: AyMaeTcn, hto h 06- 
BHHHTe/Ib BT» COCTOflHlH H3HTH Bl> CTHMyjTb A<HH naTCTH-
necKaro oČBHHeHiH. Ilopoio o6bhhhtcjik) esku 6bi npeACTaBJisieT- 
ch tqkoh naTera^ecKift MOMeHTb, hto oht> HMe»Ho 3amn- 
maerb: rocyAapcTBO, odmecTBO npoTHB’b nocnraTejibCTB'b npe- 
CTynHHKa Pe3OHHO AyMaTb, hto cnopi*  Ha cyA'b caMi, cočoio 
BeAerb kt» noAi>eMy h cTpacra, hto CTpacTHOCTb (Leidenschaft 
nicht Leiden schftlichkeit) bt> H'feKOTopoM'b pojvb „cbohctbo 
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KaMCAoS cyAeČHOK AHCKycciH“ (Berryer. M. Frydmann). HepBT> 
cyAeČHaro cocTH3aHiH—bto BoonynieBjieHie, die Begeisterung fiir 
Recht und Wahrheit.

Ho jijisi 3amnTHMKa na^ocb ocHOBHoe KaųecTBo, Bbipocraio- 
mee ecTecTBeHHO H3i> caMb^-b rJiyČHH'b ero npH3BaHin ’). Ila- 
^oc-b HCKpeHHflro h HenoAA'b.zibHjiro BO/iHeHiH, — o koto- 
pOATb TaKTj MHOrO rOBOpHJIH pHMCKie Cy^edlibie OpaTOpbl i) 2)> 
HCTHHHblft na4)OC'b npOCTOH H CM'fejIblH, He OCTaHaBJIHBaiOIIlijlCH 
nepe/rb paiiioHajiH3MOM’b, nepeši. xo<nOAHbiMH B3opaMH cy£bn, 
KOTopHH „cnoKoiiHO 3pHTb Ha jinųa noAcyĄHMbix'b, Aodpy h 3<ay 
BHHM3H paBHOAyniHO“ (grave nei viso, raccolto nei pensiori, 
indefferente nei cuore), na4>oc,b, ponc^aeMbifi no/iHOToft nyBCTB'b 
H MblCZieH H CAepiKHBaeMbIM paSCyAKOM'b H TaKTOM'b, npoHHKaio- 
mift cB-fcToneM'b bo Bet TeMHbie yrjibi A'fejia—3to nacjjoci. jiaua, 
co3Haiomaro, hto 3a cnHHoft ero CHAMTb nejiOB'hK’b, npoTHB’b 
KOToparo HanpaBJieH'b Becb rocynapcTBeHHbiH annapaTB o6bh- 
HeHlH H KOTOpOMy yrpOHCaeTb ČbITb BblČpOineHHblM'b H31» 
H'feflp'b odiųecTBa. TaKOBi> na4)ocb 3aniHTbi.

i) 9to, kohc^ho, He tott> BH-fcniHiii h HCKyccTBeHHbiii naįoct cTapbixi> 
3amHTHHKOBi>, pa3pbJBaroniHxt na cefi-fe opokam, npanocnBimat bt> cyjit jrfcTeii 
oČBHHseMaro, yKa3biBaBinnx-b et HencTOBbiMt BonaeMt Ha Hecnacraoe nojioxeHie 
o6BHHfleMaro, Ha ero 3acayra nepeat rocyaapcTBOMt h ap. Stoti naįjoct, pojioHa- 
ųanbHHKOM'b KOToparo cuHTaiOT'b eme KaeoHa, onncbiBaeTCH TaKHMt o6pa3OMt: 
„KaeoHt nepBbift cTaat nporyjiHBaTbca Bfloab TpafiyHbi, fltjiaa fiojibinie mare, co- 
npoBOHmaH ptab ynapaMH Ky/iaKa no GopTaMt Tpnčynbi, nroSbi BO3HarpajWTb 

HejĮocTaTOK’b yS'hAUTejibHocTH Bt ero caoBaxt, kojioth ce6a Bt rpyjib 
h no fieapaM'b, BO3HOCH kt> He6y tojimh pyKH, npn3biBaa Bt cBHutTeaH čoroBt, 
Hecnoco6HHXT> Hunero BO3pa3HTb, MacKHpyfl et noMombio 9Toft TeaTpaabHOft 
įaHTacMaropiH jierKOB'hcHocTb apryMeHTanin (Mopnaao h JĮefieHt, CyaefiHbie 
opaTopbi Bt apeBHeMt Mipt, 1895 cip. 11). Stote bu^-l ptaeft onHcaHt y Hact 
roroaeMt B-b „PeBH3opi“. Kt coMcaatHiio, h Bt Hamnxt cy«axt HMtioTCfl onn- 
caHHaro pojia 3aniHTHHKH: ohh CTynarb pyicaMn no nionHTpy, StraioTt no 
3a;ifc, nonČiraiOTt Kt cyabHMt, rpo3HTt nponypopy, oOpamaioTCfl Kt nyčanKt 
h aaace Kb ceKpeTapio, rpHMacHHnaioTt, xoxoqyn> caMH Hajit cbohmh cjio-
B3MH h t. n.

3) Cm, CeprhHnt, McKyccTBO pina Ha cyai, 1910, ra. VIII, o naįjoc-fe.



VI.

yronoBHaa 3amma m HMMyHHTerb1).
O CBodoflHofi aamirrfe Boočme. HMMyHHTerb 3amHTHTejibH0fi ptųn Bb 3anaa- 

HOft Esponi h Ha no^Bt Haiuero npaBa. ripeniabi HMMyHHTeTa.

FIpecTynjieHie cjiOBOMb očbiHHo Meirfee onacHO rjisi 06- 
mecTBa u rocyaapcTBa, n^Mb npecTynjieHie jvbficTBieMb. OjiHa- 
ko, 3aK0Hb He Moacerb pearnpOBaTb Ha nocaraTejibCTBa npecTyn- 
HMM'b cziOBOMb h npH tomtj He TOJibKO B'b cziyna^b, KOr^a 
nocnraTejibCTBa HanpaBJieHbi npoTHBb npaBb qacTHbixb Jinųb, 
ho h Tocna, Kor^a hmm 3aTparnBaiOTCH npaBa rocyziapCTBa, KaKb 
TaKOBOrO. ripH HOpM3JIbHbIXb yCJIOBiHXb rOCyAapCTBeHHOfi MCH3HH 
npecjrfcAOBaHie TaKb Ha3biBaeMMXb nojmraqecKnxb npecTynjieHifi 
Hnnero ocodeHHaro Bb ceč'b He 3aKjnOHaeTb h momcho, Bb npHH- 
ijHn'b, corjiacnTbCM cb npoįeccopOMb Op<naHAO, hto „čbijio 6 ei 
ohimSohho yTBepHCAaTb, čyflTO npH npecjrbAOBaHiM nojiHTHne- 
CKHXb npecTynaeHifi mm^ctch Bb BHzty 3aiųnTa Hauajia, Ha koto- 
poMb noKOHTCH cymecTByiomiM CTpofl, H HTO noaTOMy TO, Ha- 
npHM., A'bflHie, KOTopoe cocTaBJineTb npecTynaeHie npn MOHap- 
XMHecKOMb pejKHM'b (rpyčoe nopnnaHie cymecTByroiųaro CTpoH), 
Aojdkho c/vbjiaTCbn noxBajibHBiMb aKTOMb cb BOABOpeHieMb pec- 
nyčJiHKM“2). Ho npecTynjieHie cjiOBOMb, KaKb n BCHKoe npecryn-

x) HacTOflmift onepKb npeacTaBJiHerb co6oio nepepaSoTaHHyio cTaTbio, 
noMimeHHyio aBTopoMb Bb „npaBi*- bt> 1909 r., nojib 3arjiaBieMb .O npaBt 
aaiTinTM bi» yrojioBHOMb npoiiecct“. ABTOpb TpaKTyeTb 3jrhcB 061 HMMyHHTerb 
rnaBHbiM'b ošpa3OMb B'b cba3H Cb pinbio 3autHTHHKa Bb yrojioBHOMb npoiieccb. 

Ha caMOMb A'hji'b HMMyHHTerb ninpe: OHb Moacerb KacaTbca h BCHKaro pojia 3a- 
HBfleHiii, AtaaeMbixb 3amRTHHKOMb cyay, BonpocoBb cBHfffrreMMb h t. n. (He 
roBOpa yace o jrkiaxb rpa»jiaHCKHXb h HHbixb). Ho Ha npaKTHK-fe Bcero fiojrfee 
npofijieMa cBoSojibi cynefiHaro cjioBa BO3HHKaerb hmchho Bb oTHomeHiH Kb cy- 
AeČHblMb pt^aMb 3aulHTHHKOBb.

2) OpjiaHAO, npHHiĮHnbi KOHCTHTyaioHHaro npaBa 1907 r. CTp. 268.
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įoe aiame, npeAnojiaraeTb irfejibiH pHAb ycjiOBifi, npH HajiH^- 
HOCTH KOTOpHXb TOJIbKO H MOJKCTb ČbITb p^Hb O HaKa3yeMOMb 
nocflraTeabCTB’b. IIoaočho TOMy, KaKb coMOKesie cočctbchhož 
CBoefi BeiiĮK ecrb ’ npecTynjieHie hjih jvbsiHie čespaajuniHoe, B’b 
3aBHCHMOCTH OTb TOTO, >KeJiajIb AH COdCTBeHHHKb yHHgTOHCHTb 
HeHyacHbift eMy npeAMerb hah »e HM'feAb B’b BHAy nojiyHeHie 
CTpaxoBoro B03HarpaiKAeHifl, iioaočho TOMy, KaKb oČHaHceHie 
rbjia noApocTKa-A'bBOHKM Moacerb čbiTb coBepineHO cb aiodo- 
CTpaCTHblMH HaM'fepeHiHMH H B’b BHAaXb MCAHIĮHHCKarO H3CA^A0- 
BaHia BpaaeMb—oahh h rfe se caobh h BMpaMceHia npecrynHbi 
h HenpecTynHbi, CMOTpa noTOMy, rA'fe h nepeAb K-feMb ohh npo- 
H3H0CHAHCb. Cb 9T0H TOHKH Sp’feHiH He6e3pa3AHHHO, 6lJJia AH 
CKa3aHa HHKpHMHHHpyeMaa ptab Bb nydAHHHOMb cočpaHin Bb 
ų,bjiflxb nponaraHAbi, nw Bb 3ajrb cyąa bo BpeMH 3aiąHTbi.

rocyAapCTBO, očpyniHBaacb Ha oČBHHaeMaro Bcen raKecTbio 
oČBHHeHia, yrpoacaa eMy noTepež necTH, CB060AM, a Hep’bAKO h 
3KH3HH, IIpeAOCTaBJISeTb eMy CBOČOAHblli BblČOpb CpeACTBb caMO- 
3aiĘHTbi: TOAbKO TorAa, Koraa bth cpeACTBa HCHepnaHbi noAcy- 
AHMblMb HAH OHb HMH He BOCnOAb3OB3ACH, TOCyAapCTBO MOJKeTb 
npOH3HecTH caobo ocyncACHia. Reum non audire latrocinium ėst, 
non judieium. HcTOpia h npeAaHia noAHM pa3CKa3aMH o TOMb, 
KaKb caMbie AiOTbie AecnoTM, TBOpa cy/įb HaAb oČBHHaeMbiMH, 
Tepn'fejiHBO BbicjiyuiHBa/iH HXb p-ban ao KOHija h TOAbKo no- 
TOMb OTIipaBAHAH HXb Ha K33Hb, a HHOrAa OCBOČOJKAaJIH OTb 
cyAa h HaKa3aHia noAb BHe3anHbiMb BAisraieMb BHCJiyniaHHofi 
3aiiĮHTbi. („He cirbiiiH roAOBy pyČHTb, npHKaacH HanepeAb p'bab 
TOBOpHTb“ ’).

i) no BciMi 3aK0H0AaTejibCTBaMi>, Aa>Ke caMbiMb OTCTajibiMb h HeKy/ib- 
TypHbiMi>, He AO3BoaaeTCH BO36yjKjieHie yroaoBHaro npecntjioBaHifl npoTHBi> 
oSBMHfleMaro 3a aoacHoe noKa3aHie hbh Jio>KHoe 3aaBaeHie no fffejiy. HHKaKoft aHajio- 
riHMeJKuy oSBHHseMMMH h CBHAiTeaeM'b ujiu sKcnepTOMi bt> 3tomt> oTHomeHiu 
He AonycKaeTcs. OČBHHfleMOMy npeaocTaBaaeTca roBopHTb Bce, hto oht> no>i<e- 
jiaeTij h Hafijierb HyjKHbiMt; cyjn> ace BbiHocHT'b npnroBop'b coraacHO HM’fcio- 
HJHMCH B’b ZiaHHblMb, COČpaHHblM'b no yKa3aHHbIMT» B’b 3aK0Ht MeTOflaMb.
BbiTb MOHcerb, 3aoiy>KHBaeT’b 6biTb oTMineHHbiM’b to xapaKrepHoe oScToaieab- 
ctbo, hto B’b aMepHKaHCKOM'b 3aK0Hi 1893 r. (An act in relatlon to testemony) 
nocraHOBaeHO, bt> HHTepecax,b očmaro 6aara, hto hhkto He MOMcerb 6uTb npH- 
BaeųeHb kt> yroaoBHoft OTB’bTCTBeHHOCTH Ha ocHOBaHjH naHHbix,b hmt> noKa38Hift 
ecan ToabKO OHb He noBHHeH'b bt> aoacHoii npHCHrfc. Cm. intercetera craTbio B. 
M. CHHaiicKaro, AoroBopii npejinpHHHMaTejibCKaro coio3a (cHHjjHKaTa h Tpecra), 
B’b CfiopHHK’fe naMHTH f. 4>. lIIepmeHeBnna, 1915, CTp. 10.
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ČBOČOAHaH 3am«Ta, npn KūTopoft oČBHHneMOMy Aaefčsi 
iiojiHafl BO3MO2KHOCTb npHBOAHTb bt> CBoe onpaBAaHie aoboah 
h pascyHCAeHisi čes^ Toro, htoGm pHCKOBajrb oirb 3a hkxi> 
KaKOH-JmČO OTB'feTCTBeHHOCTblO,—9TO He Aap*b  TOJibKO o6BHHHe- 
MOMy, a ecrecTBeHHoe npH3HaHie 3a hmmij nojiHOTM jihmhocth cb 
ea npaBaMH h npHTH3aHisiMH. OHa ocHOBaHa Ha MOMeHTaxrb 
ryMaHHbix'b, ncHxoAorH*iecKHX'b  h coųiajibHbix'b; OHa—Hen36^H£- 
Hoe ycjiOBie cymecTBOBaHia npaBHJibHO opraHH3OBaHHaro očmecTBa, 
CTpeMJieHia KOToparo aojdkhm čbiTb HanpaBJteHbi rjiaBHbiM'b 06- 
pasoMi*  He kt> y^ajieHiio CBOHX'b ųjieHOB'b mst. ccį)epbi coąiajibHaro 
coio3a, a K-b yAepHcaHiio hxt> bis 9toh cįjep'fe, e^Ba OTKpbiBaeTCfl 
kt> TOMy Ma/rbSmafl B03M0X<H0CTb. JĮoKa3aTb TaKyio B03M0»cH0CTb 
npeflocTaBJiHeTCfl caMOA'bflTejibHOCTH 3anoAO3p'bHHaro uAeHa 06- 
mecTBa. lOpHAHHecKin ocHOBaHin cbočoah 3aiiĮHTbi Ha cyA'b one- 
BHAHbi. rocyAapCTBO He Moacerb B3»Tb Ha ce6n npecjrbAOBaHie p'bnH, 
btj KOTopoft 3aKJiioHaeTC5i ocymecTBJieHie npHCBoeHHaro saKOHOMij 
npaBa. Qui jure šuo utitur neminem laedit: 9T0Tb npHHiiHn'b npHM'b- 
HHM*b  CTOJIb JKe H BT> npaB’fe yrOJIOBHOM'b, CKOJIb BT> npaB^ rpaiKAaH- 
CKOM’b. OcyiųecTBJieHie h 3aniHTa npaBi, npeAnoAaraiOT'b h3b^ct- 
HyiO AOJIIO CBOČOAHOH A'tHTeJIbHOCTH, KOTOpyiO TOCyAapCTBO 
0ČH3aH0 rapaHTMpoBaTb ynpaBOMoneHHOMy. repMaHCKiii yro/iOB- 
hmm KOACKC'b, bt, OTHomeHiH oAHoro H3T> bkaobij nocnraTe/ib- 
CTBa caoBOM'b — ono3OpeHia—nocTaHOBHJio: „OcKopČHTejibHbifl 
cyjKAeHiH n BbipaHceHin, KOTopbin c/iyHcaT'b kt, ocymecTBJieHiio 
hjih 3aiAHrb npaBTb, HaKa3yeMbi TOJibKO bt, c.ziy’ja'b, eonu HajiHH- 
HOCTb OCKOpČJieHifl BbITeKaeT'b HSTi CaMOfi 4>0pMM BbipaHCeHift 
HJIH H3*b  0C06bIXb OČCTOHTejIbCTB'b, npH KOTOpbIX’b OHH ČbIJlH 
npoH3HeceHM ’). Ho npaBO 3aiųHTbi cymecTByerb b^ HHTepecax,b 
He OAHoro oČBHHaeMarO, a h očmecTBa. Oho—Aparoų'bHHoe 
AocTOHHie KyjibTypbi, ocočeHHO peBHHBO oxpaH5ieMoe coBpeMeH- 
HMM’b očmecTBOM'b h 3aK0H0Mrb. Ecjih Moryrb CyiųeCTBOBaTb 
KaKifl-JiHČo orpaHHueHia hjih oroBopKH no noBOAy ocyiųecTBJie- 
Hin npaBii Boočme, to CBOČOAa 3aiųHTbi—6e3ycjioBHbin[ h KaTero-

!) Strafgesetzbuch, § 193. Erne jibroTHte npoeicrb TepM. Yr. Ya. 1925, 
Tpečyioiuiii bt> naHHOM'b CJiynab „ B3B'bmnBaHifl HHTepecoBi>', § 286, Abs. 2, 
Toare npoeicrb ABCTpiftcKaro Yr. Yjioik. 1927 r., § 318, Abs. 2. npoeicrb PlTajib- 
BHCKaro YroJiOBHaro Koflenca 1927 r. npHMO oroBapHBaerb 6e3HaKa3aHHOCTb 
ocKopfijieHifi, 3aioiK)qaK)mHxcfl, Meaoiy nponnMt, bt> pinaii., npoH3HeceHHbixi> 
nepea'b očbiKHOBeHHbiM'b hjih cneuiajibBbiM'b cya.OM'b (mjih anMHHiicTpaTUBHoii 
BjiacTbio), ecjiH ocKopČHTejibHbisi BbipaaceHifl aacaiOTCH o6i>eKTa Alina (ąuando le 
offese se concernano l’oggetto della causa o dėl ricorso amministrativo). Art. 607.
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Phhhhė nocTyjiarb scsiKaro npaBOBoro rocy^apcTBa, cnpaBeA®*-  
Bafl KOMneHcauifl odBHHHeMOMy 3a coBepniaeMoe Ha/vb hmm^ 
rocynapcTBOM'b „jierajibHoe HacHJire“.

OSBHHHeMblft, C 3 Mb B03B0AHmifi OČBHHeHie Ha KOrO-JIHČO, 
oroBapHBaromiii Apyroe jihuo, He OTB'bnaeT'b 3a sto, h6o oHb 
He Hanajiaerb, a 3anj,HmaeTca. IIpHBJieneHHbifi no oSBHHeHiio 
B”b nocnraTejibCTB'fe Ha npaBa rocyAapcTBa, OHb Moacerb npoH3- 
HeCTH p-fenb, B’b KOTOpOH npH 06bIKH0BeHHbIX'b yCJIOBisDCb MOTJIH 
6bl 6bITb yCMOTp'bHM npH3H3KH HOBarO nOCHraTCJIbCTBa, H 0H*b  
ocTaHeTcn 6e3HaKa3aHHbiM'b 3a 3Ty p'bnb, kojlb CKOpo OHa KJiOHHJiacb 
icb 3amHrb nepeA'b cyAOMb. Taicb noHHMaiorb CBo6oAy 3aniHTbi 
Cb T'feX'b noplj, KaiCb OČBHHHeMHH nepeCTajTb 6bITb 06’beKTOM'b 
HHKBH3HUiOHHarO H3CJI'hAOBaHifl, AOOCeHCTBylOIHHM'b TOJIbKO OT- 
B'bnaTb Ha Bonpoca, a npeBparajiCH B'b cnopamyio cTopOHy 
bt> npoųeccb. Taicb noHHMaiOT’b CBOČOAy 33hįhth He npe.nyd'b- 
HCAeHHbie npeACTaBHTejiH jopHcnpyAeHųiH h jiy'iniiH 3aKOHOAa- 
TejibCTBa EBponbi. Denier la dėfense c’est um crime; la donner, 
mais non pas libre, c’est tyrannie (Ayrault).

npHHHHn'b cbočoah 3aiiĮHTbi HacTOAbKO Aoporb eBponeHny, 
hto ohij He cor/iacHJiCH 6h hmt> noacepTBOBaTb h B’b TOMb cjiy- 
nat, ecziH 6h cb HUMb cB$i3aHbi 6hjih KaKia-jni6o HeBbiroAHHH 
nocjrbACTBiH ajih 06iiĮecTBeHHaro 6Aardnojiy<iiH. Ha caMOMb A'hJi’b 
hh nacTHbie, hh nyfijiH^Hbie HHTepecbi orb cbo6oah 3amHTH He 
CTpaAaiOT’b h CTpa^aTb He Moryrb. FIo cymecTBy nojionteHin 
oČBHHaeMaro, czioBa nocjrhAHHro 6e3CHJibHH peaJibHo HapyinaTb 
qbH-JiH6o npaBa. 4ero 6h hh cKa3ajrb OHb B'b cbok) 3aiHHTyt 
3a HHMb MOHcerb roBopHTb oSBHHHTejib, npeAC'bAaTejib, 3a p’fenaMH 
cjrfeAyerb npnroBop’b cyAa. nepeA'b rjia3aMH npHcyTCTByioinHXT> 
Ha cyA'b pa3BepTHBaeTCH irfejiHH cyAeČHbifi aicrb, B'b KOTOpoMb 
T3K0H OTA'b-abHblfi MOMCHTb, KaK'b p^Hb OČBHHfleMarO, MOHCHO CKa- 
3aTb cryineBbiBaeTCH nepeA'b oKOHnaTeJibHHM’b pesyjibTaTOM'b. P^nb 
3Ta—JIHUIb 3BeHO B’b IĮ'fenH JIOrHHeCKH CBH3aHHHX'b A'bfiCTBlH, B'b 
očmeft coBOKynHOCTH o6pa3yiomHX'b cyAeČHbin npoųeccb. Ry- 
MaTb, hto B'b yMax,b cjiyuiaTejiež cyAeČHbifi npHroBop’b ocraHeT- 
ch 6e3"b BJiiHHiH Ha BnenaT/i'bHie orb 3aiųHTHTejibHoft p^hh, sto 
3Ha^iHTb He B'fepHTb B’b cnjiy npHroBopa, npeAnojiaraTb, hto 
npHroBop’b oaho, a očmecTBeHHoe MH'bHie Apyroe,—nero npn 
COBpeMeHHOM’b COCTOHH1H CyA3 AOnyCTHTb HH B'b KaKOM'b CTiyna-b 
HeJib3H. CHAnmifi B’b 3ajrb cyAa 3Haerb, lito p'bnb oČBHHaeMaro 
HanpaBJieHa Kb caMOonpaBAaHiio: ecjiH 6h OHb H3BAeKb H3b
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štoS p’bnH nacth, Kacaioniyiocji ono3opeHia Koro-jmčo, h CTajil 
ČM paCnpoCTpaHSTb II030pflmifl CB'bA'bHifl, TO OTB'feTCTBeHHblM’b 
dbLzrb 6m 0H*b  caNTb, a He oČBHHneMbift: Heo6xoAHMaa rjlh yro- 
jioBHaro BM'bHeHia npH^HHHaa CBH3b Meduty cjiobhmh oČBUHae- 
Maro h (JmKTOM’b pacnpocTpaHeHifl lopujumecKK He cymecTBOBajia 
6bl. KtO-JIH6o H3*b  nyČJIHKH B'b 3aiIŲlTHTeJIbHOH p-b^H OČBHHHe- 
Maro, BMbcTO 3aiiĮHTbi, Moacerb yc.zibixaTb npn3MBi> kt> npecryn- 
jieHiio. IlycTb aance npecrynjieHie coBepniHJiocb. OČBHHsieMaro 
He<nb3fl 6buio 6bi npHB/ieKaTb KaK’b coynacTHHKa, TaK-b KaK’b 
3(j)(J)eKTb OTb p'feųH 6bUTb 6bl OT&aJieHHblM’b H KOCBeHHHM'b į)aK- 
TopoMTb aMoųioHajibHaro ABHHceHiH B’b cyd'beKT'b npecTynHaro 
A'bHHiH. HenocpeACTBeHHaa bhhh Jienca/ia 6m B'b ocoGoii ncHxo- 
jioriH stoto cyč^eKTa hjih B’b ocočoM'b odmecTBeHHOM'b HacTpoe- 
H1H, 6ojrfe3HeHHO-qyTKOM’b K'b H3B’feCTHOil KaTeTOplH HBJieHiiį H 
C*b  STERTb HaCTpOeHieM’b, a He Cb CBOČOAOfi 3amHTH &OJDKHO 
6biJio 6bi CHHTaTbcn rocyAapcTBO.

npHHa/vieiKamiH oČBHHHeMOMy npaBa 3aniHTH B’b oahhb- 
KOBoft M'bp'b npHCBoeHbi ero 3amHTHHKy. Bbijio BpeMsi (Koryta 
npoįjeccioHajibHasi 3amHTa) npotjjeccioHajibHasi aĄBOKaTypa chm- 
Tajiacb rocyAapcTBeHHMM'b cjiyjKeHieM'b, h 3anĮHTHHKH 3a cbok) 
A^HTe/ibHOCTb nojiyHajiH HcajioBaHbe orb rocyAapčTBa. 3a Hapy- 
ineme o6a3aHHOCTeH 3antHTHHKH (aflBOKatbi) npecjrb.noBajiHCb 
KaK’b AOJDKHOcTHbifl jinųa. OTnpaB/ieHie o6n3aHHocTeii motjio 
CJiyHCHTb H3BHHeHieM'b JŲI51 3aiIĮHTHHKa CTOJIbKO »e, CKOJIbKO OHO 
H3BHHHTeJIbH0 A-ZIfl HHOTO AOJDKHOCTHaTO JIHIĮa x). HblH'felIIHifi 3a*

!) Bonpocb o 6e3OTB,feTCTBeHHOCTH 3a npoH3HeceHHMfl caoBa n Bbipa»e- 
H1H B'b CBB3H Cb HCnOJIHeHieMb o6H3aHHOCTeft — BOnpOCb CJIOJKHblft H cnopHbift. 
B'b OTHomeHiH 3aoynoTpe6aeHia caoBOMb pa3rjiameHieMb odcToaTeJibCTBb, no3o*  
pamnx,b aecTb, yrcuiOBH. Yjioje. nocTaHOBJiaeTb (ct. 537), aro HHTe- 
pecb HcnoaHaeMoft o6a3aHHOcra, rocyaapcTBeHHaa h ofimecTBeHHaa nojib3a 
TOJibKo B'b TaKOMb cayųa"fe noramaioTb cBoii npocTynoKb, Koraa oČBUHaeMbifi 
HMifl'b AocTaToaHoe ocHOBaHie caHTaTb pa3rjiameHHoe oScToaiejibCTBO hcthh- 
HbiM'b(CM. OfibacH. 3an. t. VI, crp. 793). AenyTaTCKift HMMyHHTeTb noKOHTca Ha ocho- 
Baxb noaaTHaecKaro xapaKTepa. OHb npeucTaBJiaeib coSoio pe3yabTaTb B'bKo- 
Boft 6opb6bi napJiaMeHTa 3a cBoe cymecTBOBaHie h caMocToaTejibHocTb h bt> Ha- 
cToamee BpeMa HM'heTb TeįiAeHuiio paaBHTia ad infinitum: piau, cKa3aHHbia npa 
HcnoaHeHiH AenyraTCKHXb o6a3aHHOCTeit, H6HaKa3yeMbi aficoaiOTHo h 6e3ycji0BH0» 
3a 3TH p'fcaH H6B03M0HCH0 hh npHBJieKaTb, hh ocyHCflaTb hh B'b nopeAK'fc cyae6- 
HOMb, hh Bb nopHAKi jiHcuHnjiHHapHOMb. Bb nocjiįnHee BpeMa repMaHCKili 
KOHCTHTyųioHHbift 3aK0Hb (RV. Art., 36) (JjopMyjiHpoBaab sto Haaaao TaKHMb 06-
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lųHTHHk'b— ripėActaBHTejib h 3acTynHHKT> oČBHHfleMaro. Oht>, kaKt 
yace roBopHAdCb, OTOJKnecTBJiHeTCfl c*b  oČBHHsieMbiM'b, nocKOjibKy 
P'hnb H^erb o 3aiiĮHT'fe. y Hacb BbicTyriaiomie B'b pojiH npoįec- 
cioHajibHbnrb 3amHTHHK0B’b npucfliKHbie noB'fepeHHbie He 3HajiH h 
He 3H3iOTb HHKaKOro Apyroro AO<nra OTnpaBJieHifl cboedcb oČH3aH- 
HOCTež, KaK-b AOjrrb drpaacAeHifl h oxpaHeHiH HHTepecoB’b noA- 
3amHTHaro, He3aBHCHMO orb Toro, no corjiameHiK) hjih no Ha3« 
HaneHiio ohh A'bficTByiOT'b.

npH npenCHeM’b HHKBH3HnioHHOMi> npoijecc'b caMoe conpn- 
KOCHOBeHie aABOKaTa Cl> OdBHHSieMHM'b CHHTaJIOCb nOAO3pHTeJIb- 
HbiM'b, a nopoio h npflMO 3anperabiM'b. B'b HacToamee BpeMH 
BMaHcnnHpoBaHH oČBHHsieMbiH h ero 3aiųHTHHK'b, 06a BbiCTynaioTb 
rtepea'b jmųoM'b cyna cb OAMHaKOBMMH npaBaMH 3aniHTbi. Ot- 
ciOAa odiųee npaBHJio: oČBHHSieMbiH noAb3yeTCH Ha cyA'h cbo- 
6oaoh pinH B’b OTHOiueHiH 3aniHTbi, TaKHM'b npaBOM-b nojib- 
3yeTCH h ero 3amHTHHK'b.

H'b'T’b HaAOČHOCTH, nTOČbl 9T0TB npHHIĮHn’b ČblJTb Bblpa- 
HceH’b expressis verbis bt> 3aKOH*fe:  oH’b BbiTeKaerb hst. cyiųecTBa

pa30M: Kein Mitglled dės Reįchstags oder eines Langtags darf zu irgend einer 
Zeit wegen seiner Bėrutės getanen Asserung gerichtlich oder dienstlich ver- 
folgt oder sonst ausserhalb der Versammlung zur Veranvortung gezogen wer- 
den. Cm. Troitsch, Rechtspflege und Immunitat der Abgeordneten, 1927, S. 64— 
9L CBofioaa cyaefiHoft p-fenn—npnHiinm> hhcto npaBOBoft, ofiycaoBjiHBaeMbift 
ropHAHHecKMM’B noJio>KeHieM'b cTOpOH'b Ha cyni h UMbiomiU rbcHbia rpaHHijbi, 
KOTopbia onpeubJiaioTCfl ųbJiflMH h 3aaaqaMH cyaefiHoft 3aniHTbi. Ho ecjiu cyjied- 
Haro oparopa hcbo3MO>kho npHpaBHHTb hh kt> „cjiyHraniHM'b“, hh kt> „neny- 
TaTaM'b“, to ero HeJib3a npHUHCJiHTb h kt> KaTeropin npeACTaBHTeJieft ocoSaro „co- 
caoBifl“, KaKb toto »ejiaioTT> HbKOTopbie (Byloff, Das advokatorische Immunitats- 
recht in Oestreich, 1914, S. 13—18), yiBepHcjiaiomie, aro 3amHTHHKi> (a«BO- 
Karb) nojib3yeTCH HMMyHHTeTOMt cjiOBa bt> KauecTBb aJieHa Stand’a, HMtiomaro 
cboh npoįecloHaJibHbifl npaBa h o6h3Hhhocth h cBOii AHcųHnjiHHapHbift cyAi>,— 
KOTOpblii B'b COCTOHH1H A3Tb .IIOCTaTOaHO rapaHTlfi npOTHB"b aKCIieCCOB'b p±qH. 
„Der Beruf wird zum Stande und das Berufsrecht zu einem Standeprivilegium*.  
B'b HacToauiee are BpeMH noHHTie „cocJioBHOii npHBHJierin", bt» naKOMb 6bi 
bha± OHa hh Bbipa3HJiacb, npoTHBOpbHHTb HfleflM"b rpaMcnaHCKaro paBeHCTBa 
h He Moarerb Jieab B'b ocHOBy HMMyHHTeTa cynefiHoii ptan. Ha aroii KaHBb- 
HeJib3fl C03flaTb y3op"b CBoSoflbi pban yroJiOBHaro 3aniHTHHKa. npHXOAHTca nc- 
KHTb HHbIXT> nyrėti, H 3TH nyTH JIOKaTb, HeCOMH'feHHO, B'b nJIOCKOCTH o6lIIHX'b 
npHHunnoB'b npaBa, o6niHX'b iopHflHHecKHX'b Haaa.n'b cyuefiHoti 3anjHTbi, bt> aacT- 
HOCTH yrOJIOBHOfl 3aniHTbI.
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čy^e^HOH 3aiUMTM. TaMb, r/Ųb oco6o AopoHcaTb 3thmt> npiiHUri- 
noMb, OHb Haine-zrb ceč'b BHpaaceHie B’b nojioJKHTejibHOMb 3aKO- 
HoaaTejibCTB'b. TaKOBbi 3aK0HM BeHrepcKiii, amviificKifi, CbBepo- 
AMepHKaHCKHX’b CoeAHHeHHMX‘b UlTaTOB-b, B'b AMepHK'fe 33IIIHT- 
HHKH HM'fclOTb IlOJIHyiO CBOČOfly p^HH H He MOryTb 6bITb npHBJie- 
KaeMM K'b yrOJIOBHOH OTB’fcTCTBeHHOCTH 3a TO, HTO TOBOpHJIH IIO 
noBOAy pa36HpaeMaro A’bjia, „KaK’b 6bi jiohchh h no3opjimH 
HH 6bIJIH HXb CJIOBa“ X). B'b AHTJliH 3aiĘHTHHK’b HM^eTb flOBOJIb- 
ho nojiHbifi HMMyHHTerb cjiOBa. OHb He Moacerb čbiTb npn- 
BJie^eH'b 3a p'fe^b, npoH3HeceHHyio npH 3amHrb B'b npejinojio- 
JKeHlH, HTO OHb HHCTpyHpOBaHb BO BCCMb OČBHHHeMHM’b, AaJKe 
ecjiH 6bi 3Ta p'h’tib 3aTpoHyjia B’b neMb-jindo nacTHoe jihiįo h 
coAepMcajia 6e3AOKa3aTejibHbiH yTBepncAeHifl; ho ecziH 3amHTHHKb 
caMT> Bbi.ziyMa.zrb *jto-jih6o hjih eejin cKa3aHHoe, xoth 6m no 
HHCTpyKiĮiH KJiieHTa, He HM'berb HHKaKoro oTHonieHtH K'b A'bJiy, 
3anĮHTHHK'b HeceTb OTB'fcTCTBeHHOCTb a). HTajIbHHCKift 3aK0Hb3) 
HM'heT'b B'b BHAy ajĮBOKaTOB'b H THHCynĮHXCH (o6BHHfleMLIX'b), 
npeAOCTaBJiHH CBOČoay h T'hMb h ApyrHMb, a Bbicmie cy&e6Hbie 
TpH6yHa<nbI pa3'bHCHHJIH, HTO JŲLR npHM'bHeHlH 3aKOHa O 6e3OT- 
B'bTCBeHHOCTH 3a p^b Ha cyfl'fe AOCTaTOHHO, HTOČbl HHKpHMHHH- 
pyeMbin BbipaHcęHifl KacajiHCb npeAMeTa H3CzrbAOBaHifl, He3aBH- 
CHMO OTb HaM'hpeHiH, Cb KOTOpbIMb OHH 6bWIH npOH3HCCeHH 4). 
OTB'bTCTBeHHOCTb ajĮBOKaTypH ycTaHOB/ieHa cneiĮia/ibHbiM'b 3a- 
KOHOMb („3a HapyineHie p'h^bio očmęcTBeHHHro nopsuKa“) B'b 
TypųiH5). Bb repMaHiH H'farb cneijiajibHbiXb npaBHJib no #aH- 
HOMy npeflMeTy, h npaKTHKa npeAOCTaBJieHa očiUHMb HopMaMb 
npaBa. Bo 4>paHųiH HMMyHHTerb yro/iOBHOft 3amHTbi oxpaHneTCH 
cyAeČHMMH HpaBaMH. 3a^cb CBo6o.ua piaHH 3aiiĮHTHHKa KacaeTca 
BO3MO2KHMXb SKCIieCCOBb KaKb npOTHBb rOCyflapCTBa, TaKb H 
npoTHBb nacTHbixb JiniĮb; ho OHa CAepacHBaeTCH Bb rpaHHųaxb

’) BacbKOBCKift, OpraHM3auia aABOKarypbi 1, ctp, 377, Stephen, The neW 
Commentaries on the lawa of England, 1883, v. III.

2) Cm. The Encyklopedia Britannica, Barrister.

3) Yr. Koji., ct. 398.
4) Codice penale con la giurisprudenza e gli atti nfficiali, C. Barbiera 

editore, p. 523. Cm. Tanace Progetto preliminare di un nuovo codice penale, 
octobre 1927, art. 607.

5) Pappafava, Die Advokatur in der Tūrkei, 1908, S. 35.

CBo6o.ua
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Aorn^ėcKofi Heo6xoAMMOcra, oSycjiOBJiHBaeMoii 3aAa*iaMH  aamriTbi 
no aaHHOMy Ab-ziy *).  Hanrb 3aKOirb, noAOČHO repMaHCKOMy, 
He COAepHCHTb npHMbIX'b nOCTaHOBJieHiH BT> AaHHOMb OTHO- 
ineHiH. Ho n HaineMy npoųeccy, ocHOBaHHOMy Ha Tbxb xce Ha- 
vajiaKb, hto h 3anaAHO-eBponeiicKiH, He nyacAO npeAcraBJieHie 
o CBOČOA'fe 3aiiĮHTbi. H3BbcTHoe pbnieHie yroa. aenapT. CeHaTa 
no AbJiy JlopHa2) npH3Hajio oTBbTCTBeHHOCTb ynacTByiomMxi> 
Bt A'bflb jnm*b  3a pbnn, npoH3HeceHHbin bt> rpajKAaHCKOMb cy- 
Ab (npH 3amHTb MaTepiajibHbnrb HHTepecoBb). KoHKpeTHaro bo- 
npoca o6i> OTBbTCTBeHHOCTH oČBHHneMarO h ero 3amnTHHKa 
bt> yroaoBHOM’b nponeccb Cenarb He craBHjrb ce6b Bb AaH- 
HOM*b  Abab, h KaK’bpbniHJrbdbiOH'bTaKOHcneniajibHbifi Bonpocb, 
Hen3BbcTHO. JIopHb očbhhhjich Bb OKJieBeTaHiH, npn qeMb „ash- 
HblH HMb Ha CyA"b OČ’bHCHeHlfl ČbIJIH SaT'bM'b BOCnpOH3BeAeHbI Bb 
ra3erb „Hobocth“. CeHarb Bb atOMb pbineHin ynoMHHaerb 
BCKOAb3b o „uiHpOKHX,b npaBaxb“, npeAOCTaBJieHHbix’b ycraBaMH 
CTopoHaMTb ji HX'b 3aiiŲiTHHKaM'b. Ho, en gėnėral, pbnieHie He 
cnHTanocb cepbe3HO cb nojioHceHieM'b Bonpoca Bb Hayicb h Bb 
npaKTHK'b 3anaAa, He ocTaHaBjiHBaflCb Ha cyiųecTBb h ųb;i5ixb 3a- 
njHTbi. CėHarb orpaHHmiJicsi o6ihhmh yKa3aHiHMH Ha to, hto 
„cyA'b Ao^eH'b čbiTb cBHTHJiHnjeM'b ocymecTBaeHin npaBAbi h cnpa- 
BeA^HBOCTH, a He no3opHmeMb, rAb Mor/ia 6bi npoHBHTbCH 
pa3Hy3A3HHOCTb HpaBOBb“, hto „npaBOcyAie Tpe6yeTb cnoKoft- 
HOH, 6e3npHCTpaCTHOfi OųbHKH OČCTOHTeAbCTBb Ab-na, CTOJIb He- 
COBMbCTHMOH C*b  npOHBJieHieMb CTpaCTeft“, H HTO „npHCSDKHbie 
noBbpeHHbie, noMHH AaHHyio hmh npucary, He ao-zokhm Ha cyAb

!) CpBH. PO3HHI, YrOJIOBHOe CyflOnpOH3BOJĮCTBO, 1916, CTp. 312, 313. 
llo $paHiiy3CK0My 3aK0Hy 20 iiohh 1920 r., TpKČyHajiaMt npejumcbiBaeTCH cnep- 
>KHBaTb BCHKoe HapynieHie asBOKaTOMt bt> cbohxt> ptqaxi> hjih 6yMaraxi» o6h- 
3aHHOCTeii, BO3JiaraeMHXi> Ha Hero npoįjeccioHajibHofit npHcaroft, npacara ace 
o6fl3MBaeTT» He roBOpHTb h He nenaiaTb, bt> KauecTBii 3anjHTHHKa hjih cob^t- 
hhkh, hhnero npoTHBHaro 3aKOHaMi>, perJiaMeHTaMb, 6e3onacHOcra rocynapCTBa 
hjih očmecTBeHHOMy MHpy h He OTKJioHHTbCfl HHKoraa ott> noJiJKHaro nomeHia 
kt> cyaaMt h nySjiHHHbiM'b BJiacTHM’b“. Bi> oTHoineHiH qacTHbixi> JIHH-B (respect 
dės personne) HajuiejKamiii HMMyHHTeTi> cjiobs o6e3neqeHT> 3am,HTiiHKy 3aKOHOM"b o 
CBoSoffb nenara ott> 29 iiojih 1881 r. Bo Bcfccb cjiyriaHX'b, oahsko, npHHHMaeTCii 
BO BHHMHHie, OTHOCHJIOCb JIH KT> fltjiy HJIH He OTHOCHJIOCb CK33aHHOe 3aiUHTHH. 
komt>. (Cm. Appleton, Traite de la profession d’avocatl, 1928, p. 309 s,). Bt Poc- 
cin bt> npexHifl BpeMeHa fibiBajiH CJiyųan npecjibnoBaHiH 3a cyaefiHyio piub Aa>xe 
BT> nOpflflK’fc aAMHHHCTpaTHBHaro B3bICKaHlH. n. HyČHHCKiii. CTaTbH h piųn no 
yroaoBHOMy npaBy h npoueccy, q. 2, 1912, CTp. 277.

2) 1892 r. JMs 10.
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AonycKaTb H3JiHinecTB’b ’). Ci> Toro BpeMeHH (1892 r.) MHoroe crajio 
HSM’feHHTbCfl B”b POCCIH. BbIJia OČ'bSIBJieHa, IIO KpaftHCH M'fep'fe O(|)- 
4)HųiajibHo,CBo6oAacjiOBa. Taicb Ha3biBaeMbiH nojiHTHnecKisi npe- 
CTynjieHiH, KOTOpbisi paHbine He BbicTynajiH 3a npe/ŲhJibi aAMHHHCTpa- 
THBHbix*b  3acrhHKOB,b, nepelnau Bceirbjio bt* B'KzrbHie cyAa, iiohbh- 
JIHCb KaApbl nOJIHTHneCKHX'b 3amHTHHK0B’b H CyAeČHblfl p'fe’JH Ha 
no^HTHHecKin tcmbi. P'fcineHie no A'bJiy JIopHa bo bchkomt> cjiy- 
ųat nofljiejKajio nepecMOTpy, Toro TpečoBajia xcH3Hb. Heo6xo- 
AHMO 6bIJIO BMBeCTH BOnpOCb H3*b  JiaČHpHHTa C03AaBniHXCfl BO- 
Kpyrb Hero npOTHBop’bmii Ha nyTb, ejŲiHCTBeHHO BO3MoxcHbifi 
BT» AaHHOM’b CJiytia'fe, Ha nyTb, H36paHHblfi IĮHBH<ZIH3OBaHHbIM'b 
MipOM’b h corjiacyiomificfl co B3rji5iAOM'b Hainero 3aKOHa Ha 
npaBO oČBHHHeMaro h 3aiiĮHTHHKa. Heo6xoflHMO 6bi;io craTb Ha 
noHBy yTBepjKĄeHisi npaB-b 3amHTbi. 3to CA'fejiaHO bt> CBoe BpeMH 
He 6bwio, Bonpocb He noABHHyjica Bnepea'b* 2 * * * * *). Ctopohhhkh

*) Ilo noBoay yKa3aHis CeHaTa Ha „cipacTH" HeBOJibHo npnxoAflTi> Ha 
Mbicjib cjioBa Weisler’a: . Hto jrfcjiaerb ajtBOKaTypy Aono/iHeHieM'b npaBOcyaifl h 
rapaHTieii npaBa? To, hto 3aniHTHHKi» kt> xojioAHOMy pa3cyAKy npnČaBJiHerb 
TenjiOTy nyBCTBa. CyAbH—hto roJiOBa, mm, 3aniHTHHKH, cepjine npaBOOxpaHH. 
Moacerb fibiTb, hto cepjme Haci cjiumKOM'b jiajieKo 3aBOAHTb. Ho kto Hinerb h 
HoSHBaeTCH npaBa 6e3i> cepana, tott> npaBa He Haftaerb*. Geschichte der 
Rechtsanwaltschaft, 1905, S. 613.

2) Bt> 1909 r. bt> Poccin npeacTaBHJicH cayųaft BHOBb npOBeHTHJinpOBBTb bo-
npocb o npejitaax'b oTB'feTCTBeHHOCTH 3a CKa3aHHoe bt> 3aniHTHTeJibHoii pinH b"b cbh- 
3H Cb HamyM’hBniHM'b fl’fejiOM'b npHC. noB. rHJUiepcoHa, ocyjKfleHHaro BmieHCKofi 
cyaeČHoft najiaToft no 129 Yr. yjio». aapinb, cKa3aHHyio hmt> Ha cyjrfc bt> nponecct 
ynacTHHKOB’b OinocTOKCKaro norpoMa. He cMOTpa Ha Bcb oSmecTBeHHbie npoTecrbi 
npOTHB'b stoto npnroBOpa, oht> ocrajicH bt> cnai. CeHarb, Kyna A'fcao nepeniao no
KaccanioHHoii jKaaofi'fc ocyHcueHHaro, He cneji'b nance HyjKHbiM'b BO36yjiHTb očinifi bo- 
npocb h pa3ptniHffb Bce jrfcjio „no OTA'bjjeHiio“, KaKb „odbiHHbifi Ka3ycb8.—Bi> 
caMOMi> Hanaai BO36yiKAeHifl aioro jcfena senyrania ajĮBOKaTOBTb cneniajibHo npea- 
CTaBJiflJiacb MHHHCTpy locTHiiiH H. LLlerJiOBHTOBy h 3aflBHJia: „3a copOKT> Ji'frr'b 
cyinecTBOBaHiH npncHHCHOft ajiBOKaTypbi He 6bwio eine cnynafl npHBJieneHifl npn- 
CH>KHaro noB'įpeHHaro 3a npOH3HeceHHyjo hmt> Ha cyji'fep'fcnb“. Ha sto mhhhctp'b 
CHeJTb BO3MOH<HbIM'b ŪTB^THTb: „3a COpOICb JI'feT'b H TaKEDCb pi^efi He SblJIO*. — Bl> 
JlHTBi o npeA'fejiax,b cbo6oam pinu 3aniHTHHKa bo3hhkjih pa3roBopbi bt. 06- 
mecTB'fe h npecci bt> 1928 r. no noBoay BbiCTynJieHia 3anxHTHHKOB*b bt> ceHca-
nioHHOM-b nponeccfe o6i» yfiiftCTBt npHCHMCHaro noBipeHHaro oįnnepoM’b,
3aiHHinaBIHHM'b ,'ieCTb MyHAHpa“. OflHHTb H3"b yqaCTBOBaBniHX'b BT> A'kjl'fc ajĮBO-
KaTOB'b cKasaji'b bt> CBOnx"b ofi-bHCHeHlfflCb cyjiy, hto „npoKypop'b HOJDKeH'b hohh- 
MaTb naHernpHK'b 3amHTHHKOBi» ofiBHHaeMOMy, Kaicb coyųacrie bt» npecTynjieHiu“.
Bbuio 6bi JKajib, ecjiH 6m Tani, cjiaOo npoHHKJio co3HaHie Heo6xo,miMOCTH Kaitoro 
6m to hh 6hjio „HMMyHHTeTa“ naH<e bi Kpyra ajiBOKaTCKie, Koropbie oht», Ka- 
3ajiocb 6m, Bcero Sojrfee AOJiHteH'b HHTepecoBaTb.
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ycHJieHHbixB penpecciii 3a rocyAapCTBeHHbisi npecTynjieHiH yKa3bi- 
bsiotb: 3amHTHHK'b, KaKB h oČBHHHeMbifi, ocočeHHo nepBbift, 
Moryrb 3JioynoTpe6jiHTb CBodoAofi CJioBa h bmhth h3b paMOKB 
npeAOCTaB^BeMbirb hmb npaBB. rio/Ųb bhaomb 3amnTHTejibHofi 
p-feųn Moacerb 6biTb npoH3HeceHB npecrynHbiii npH3HBB hjih 
BooČme ynoTpeO/ieHbi BbipajKeHia, saKJimaiomisi bb cečb coct3bb 
KaKoro-jmOo npecTynjieHifl. Ao chxb nopB HHKOMy bb rojioBy 
He npMXOAHJIO, HTO 3aiIĮHTHHKB BB npHCyTCTBlH CyAefi, KOTOpbie 
KajKAyio MHHyry BOJibHbi ero ocTaHOBHTb h ynajiHTb H3B 3ajibi 
cyAa, 3ajĮacTCH npecTynHofi irhjibK) nponaraHAbi. Hhkomy bb 
ro/iOBy He npHXOAHJio h to, htoOm cyAbi mohcho čmjio 
OTOJKACCTBJIflTb CB nyOflHHHblMH CO6paHlHMH, KOTOpblfl npeAIIO- 
JiaraiOTCH yTOJIOBHblMB 33KOHOMB H BB KOTOpblXB TOJIbKO MOHCeTB 
6biTb coBepmeHO TaKoe npecTynjieHie cjiobomb (lieux ou 
reunions publics; offent lich vor einer Menschenmenge).

Eabs jm mojkho npHBecra CJiyHaž BO36yjKAeHifl Ha 3anaA^ 
oOBHHeHia 3a nyOjmnHoe npecTynjieHie cjiobomb, coBepnieHHoe 
Ha cyA'b bo BpeMH 3amnTbi. TfeMB He MeHbe TaKoe npecrynjie- 
Hie TeopeTHnecKH Bce ace mhcjihmo. Ero h^tb h He Ohjio; mo- 
HceTB ObiTb, h He OyAeTB, ho oho MbicjiHMO. Mhcjihmh Asą no- 
AOHceHiH: jih6o cyAbH, A'kncTByH bb cTanKb cb shiuhthhkomb, 
npeAHaM’bpeHHO asjih eMy B03M0H<H0CTb 3aHHTbCH Ha cyAt npo- 
naraHAOŽ noAB bhaomb 3ain,HTbi. Bb stomb cjiynab oTcyTCTBy- 
eTB noHHTie cyAa h cyAeČHaro npoųecca: 33iahthhkb h cyAbH— 
odbiKHOBeHHbie npecTynHHKH, coBepmHBiirie npecTynjieHie bb 3a- 
jrb cyAa, h noTOMy aojdkhh SbiTb cyAHMH Ha očmeMB ocHOBa- 
hih. JIhčo cyAbH no onAoniHOcra abjih roBopHTb 3aniHTHHKy, 
xOth cziOBa ero kb A'bJiy He oTHOCHJiHCb, hjih Aaace oct3hobhah 
3aiųHTHHKa, ho ynce nocjrb toto, KaKB BbipaaceHifl čhjih npOH3- 
HeeeHbl. IIpH T3K0MB nOAOHCeHlH ČyAeTB npHBAe^eHB H CyAHMB 
OAHHB 33IIĮHTHHKB, OHB He CMOJKCTB CCHJiaTbCH Ha 6e3OTBbTCT- 
BeHHOCTb. Ho cnpaniHBaeTCH, kto xce OyAerb cyAHTb o tomb, 
HTO P'liHb KB A^Y He OTHOCHJiaCb, h6o, B'feAb, TOJIbKO BB T8- 
komb cjiyna'b HMbeTcn Hajinųo npecTynjieHie. Ohcbhaho, sto bb 
COCTOHH1H CA'bJiaTb HCKJIIOHHTCJIbHO CyAB, nepeAB KOTOpbIMB 
caMa p'fcnb ObiJia npOH3HeceHa. 3T0My cyAy h AOJDKHa npHHaA- 
jieacaTb HHHijiaTHBa BO36yxcAeHiH npOTHBB npoBHHHBniaroca 3a- 
iiĮHTHHKa yrojiOBHaro npec/rbAOBaHia. no ero coočmeHiio hah, 
bo bchkomb CJiy^a'h, no HCTpečoBaHiH ero 3aKjnoneHifl, hto 
HHKpHMHHHpyeMbiH BbipajKeHiH irbAefi 3aiiĮHTbi He npecjrbAOBaAH
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MOJKerb čbiTb HanaTo A'bJio nporaBi, 3aniHTHHKa. JIonycTHTb 
HHOe, AOnyCTHTb B03M0ACH0CTb BbI3OBa cy^eil B”b KaneCTB'fc CBH- 
A^TejieH—9to 3HaHHn> npeiKAe Bcero yHH3HTb cyA'b B'b HHTepe- 
cax*b.,.  npaBocynia. CyA'b, nepeA'b KOTopbiM’b h ajih KOToparo 
rOBOpHJTb 3amHTHHK’b, HeJIb3H CpaBHHTb CT> ny^AHKOH, nOAHIĮCH- 
CKHMH H ApyrHMH JIHIiaMH, HaXOAHBHIHMHCH CJiy^afiHO B'b 3ajrb 
cyAa. CBMA'feTejieH cyA'b BbicjiyiiiKBaerb OTHocHTeAbHO 4>aKTOB'b, 
bTd AaHHOM'b cjiyna’b oraOcHTe/ibHO coAepacaHia npoH3HeceHHHX,b 
cAOB’b, orb cyAeii noTpečyeTca eiųe MHtnie o CBOMCTB'b h 3Ha- 
qeHlH npOH3HeceHHHX’b CJIOBT,. Co CBHA'feTCAHMH cyA’b BnpaBil H 
He corjiacHTbCfl. B'b TaKOMb. cjiyna'b cyAbH-CBHA'hTeAH Moryrb 
noKa3aTb, hto pfc*Jb  BHTenaAa hst, npeAMeTa 3amnTH, a 
cyAbH, pa36Hpaiomie A’fe-^o, HaiViyT'b, hto pfenb 3ainnTHHKa ot- 
HOineHiH Kis 3amHrb He HM'fejia h cocTaBTULZia npecTynAeHie. 9to 
HBHJiocb 6h KapTHHOŽ notaro HapynieHin eAHHCTBa cyAeČHOž 
B/iacTH. npoH3HeceHHHfi TaKHM*b  o6pa3OM'b npnroBop'b 6bijrb 6h 
npHrOBOpOM’b CTOJIbKO Hce HaA'b 3amHTHHK0M*b,  CKOAbKO HaA*b  
CyAOMTb, B'b KOTOpONTb nOABHSaACH 3antHTHHK'b, HaA’b 3ApaBbIM-b 
CMHcziOM'b h npaBOcyAieM'b.

1) CpBH. Appleton, op. cit., p. 312 s.

2) CpBH. Byloff, op, cit., S. 53.

K3AdMceHHoe npHBOAHTb ki> cji’feAyioni.HM’b 3aKJiioneHiflM'b:
1) 3aiAHTHHK*b  noJib3yeTC5i cbo6oaoS p'feHH Ha cyA'b, no- 

cKOAbKy offb ocymecTBJZHerb 3amHTy, pa3B^ 6h ynoTpečjieHHHH 
HM’b BHpaACeHŽH HCHO He OTHOCOHCb KT*  A'ferty;

2) OH'b MOAcerb 6biTb npHBAeneH'b 3a p'fenb Ha o6meM,b 
ocHOBaHiH, eonu cb HHM'b npHBAčKaeTCfl cocTaBt cyAa hah 
npeAC'bAaTeAbCTByromiž;

3) B’b Apyrnx'b cjiytiaflX’b o6BHHeHie Moacerb 6htb bo3- 
6yxcAeH0 tojibko no HHHiiiaTHB'fe cyAa, nepeA'b KOTOpHM'b cKa- 
3aHa 6HAa ptnb, hjih nce, bo bchkomtj c.nyna'b, no npeABapHTeAb- 
homij HCTpe6oBaHiH 3aKJiioqeHia cyAa o tomtj, hto hhkphmhhh- 
pyeMHH BbipaHceHin He oraocHAHCb K-b npeAMeTy 3amHTH. JĮhc- 
HHnjiHHapHoe npHBJieneHie stumt. He 3aTparHBaeTCH ’), p'b t b 
HAerb He o 6e3HaKa3aHHocra, a o hcbo3mo}khocth yroaoBHaro 
npecA’bAOBaHiH* 2),
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Bce 3T0 OTHOCHTCH, KOHC’IHO, OAHHBKOBO K'b CJiyHaHM’b,
Kor.ua BHCTyiuieHie 3amnTHHKa Kacaaocb rocy^apciBa jmh necTH 
H HHTepeCOB'b qaCTHbIXb Jiniib1).

i) He/ib3H corjiacHTbCH cb t^mh, KOTopue . JKeaaiOTb bhccth orpa- 
HH^eHis ana Ka3ycoBb, Korjia bt> pijau 3amHTHHK0B“b coflepucnTca nocara- 
TeabCTBO Ha ČJiaro necra TpeTbHX,b Jinub. „Taicb KaKb npeActAaTeab cyua He 
Bcerjia odjiaaaerb B03M0>KH0CTbi0 ycTaHOBHTb, mo to ujim upyroe m^cto pina 
aABOKaTa, 3ajonoqaioniee Bb ce6t OT3biBb o TpeibeMb Jinnt, 6e3pa3JinwHo, ynacr- 
ByionieM'b hjh He yaacTByiomeMb bt> jrfejrfe—coaepjKHTb Bb ce6t ajieMeHTb 
ocKopSjieHia necTH, to 6hjio 6h HenpaBHJibHo craBHTb npaBo nocTpa^aBniaro 
peačHJiHTHpoBaTb CBoe hmh Bb 3aBHCHM0CTH ott> cJiyaaiiHaro MOMeffra—BMiina- 
TeabCTBa npeac'fciiaTejjH, h nocTpanaBHieMy cji'Myerb npeaocTaBHTb npaBo npe- 
cjrbAOBaHiH ajiBOKaTa bo bchkomt. cjiyųat“—yKa3biBaerb Pa3HHb (yroaoBHoe 
Cya.onpoH3BOACTBO, crp. 314). IIporaBb Tanofi tohkh 3p^Hia cji'bayeTb B03paH<aTb 
KaTeropH'iecKHM'b o6pa3OMb. Ecjih CJiOBa 3amnTHHKa, cojiepM<amiH bt» ce6t aae- 
MeHTb 0CK0p6jieHlfl necTH ųacraaro Jinųa, oTHocnjincb kt» fffcjiy, to ohh Boočme 
npaBOM'fcpHbi, bi npoTHBHOM'b cayųa'fe npeac'bnaTeJib aojijKenb ocraHOBHTb 3a- 
niHTHHKa, h noBOA'b K'b npecjrfcuoBaHiio 6yneTb Hajnmo; ciajio 6uTb, bosmoik- 
HocTb AJifl npeAC'fcjiaTejiH ycraHOBHTb, HMieTca Jin ocKopčaeHie qbefi-Jin6o necra bt> 
jiaHHOM'b Mtcrfa piga, pojiH He nrpaeTb, a arpaerb pojib OTHOCHMocTb ero Kb 
ntjiy. Ilpn npocTbix-b pyraTeJibCTBaxT>, j[onymeHHMXb 3amnTHHK0Mb, primo facie 
TaKHce Ka3aaocb 6bi H3JinmHHMb HcnpaniHBaHie 3aKJnoqeHia cyjia, ho h 
3jiicb volens nolens npnxoA0TCH «ep»aTbCfl odmaro nopanKa, He jrfe- 
jiaa H3-bflTift (cjiyqan aonymeHis 3amHTHHK0Mb npocToft pyraHH Ha cyat, 
BnpOHCMb, HBCTOJIbKO p^JIKH, LITO BpHflb HH CTOHTb Ha HHXb OCTaHaBJIHBaTBCH) 
B'b aBcrpiiicKOM'b cyjrfe cyneČHbift opaTopT> Bbipa3HJicH, hto ero nporaBHHKb 
,xy>Ke aecflTH ydiiinb“—h 6bWb onpaBaaHb. Cm. Byloff, op. cit., 29. Boo6me 
xce roBOpa, BCHKoe pa3rpaHHqeHie Me»ay rocyaapcTBOMb h nacTHbiMH JinnaMH 
B'b OTHOUieHlH HpHHHHna HMMyHHTeTa 3aiHHTH BHOCHTb H,e3OpraHH3anilO B'b ca- 
Mbiii npHHiiHni h He onpaBAbiBaeTca hhk3khmh iopmiHqecKHMH, jionmecKHMH hjih 
coiiiajibHO-noaHTHHecKHMH coo6pax<eHiHMH. CoBepnieHHo HenoHHTHO, noneMy hh- 
Tepecu qacTHHX,b Jinub aojijkhm 6biTb nocTaBJieHbi Bbirne HHTepeCOB'b rocynap- 
ctbb. TaKoro npenMymecTBa 3a nacTHbiMH JiauaMH Ha caMOM-b atjrfc HHKaKoft 
3aK0Hb He npH3HaeTb h npH3HaBaTb He M0»eTb.—npHBe.neM'b npHM'fepbi. H^kto 
oČBHHfleTCH B'b yčiftcTB'b BenepOMb hobhoto CTopo>Ka, no nojiHTHnecKHMb moth- 
saMb. OOBHHHeMbiii h ero 3amHTHHKb yTBepHCflarorb, mto yčificTBO coBepninjib nojin- 
neficKift, 0Ka3aBmiiiCH BT> MOMeHT-b yčiftcTBa npH ySnTOMb,—cb npoBOKanioHHbiMH 
irfcjiflMH. BnpaBi jih nojinneiicKiii npuBJienb Kb oTBtTCTBeHHocra 3amnTHHKa 3a oc- 
KopČJieHie neoru? flyMaeTcs, hto HiTb, xoth nojinireitcKift HBJiaeTCfl bt> AaHHOMb cjiy- 
nat „nacTHbiM'b JiHnoMb“.Bb A'fcji'fe, Bb KOTopOMt o6BHHaeMbitt npHBaeaeHb kt> yro- 
jioBHOii OTBtTCTBeHHOcra 3a nojiJiorb h np., no HaBiTy CBoero 6yxrajiTepa, 3amnT- 
HHKb B'b piųn HanaAaeTb Ha 6yxrajrrepa yjiaaaa ero BbinaHTajK'fc. ZIonycTHMo Jin B03- 
6y>KiieHie co ctopohm 6yxrajrrepa irfejia 06b ocKopČJieHin npoTHBb 3amnTHHKa? Ecan 
jlonycTHMO, to nepBMil EnpaBt 3to cfffcnaTb h bt> oTHomeHiH cyneft, KOTopue Ha to ace 
caMoe odcTOflTejibCTBO ynasaan bt> cbohxt> MOTHBaxT> kt> npuroBOpy (ocofieHHo, ecjiH

Kor.ua
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BHCTaBJieHHbiH no<zi(DKeHifl, onpefl’bJiflFoniis rpaHHiiH cbo6oah 
3amHTHTe<ZIbH0H p-feHK, He B’b OAHHaKOBOŽi CTeneHH MČryTb npeTeHAO- 
BBTb Ha npM3HaHie Cb TOEKH Sp’feHifl nOJIOJKHTeJHjHarO 3aKOHa. 
TmeTHO 6hjio 6h, HanpHM'hp’b, HCKaTb bt> aaKOH’b noATBepame- 
hih TOMy, uto HanaTiio A'fe-^a npOTHB'b 3aniHTHHKa aojdkho npea- 
niecTBOBaTb 3aKJiioneHie cy#a o HapynieHiH npeA'fejioB'b 3aiiĮHTH. 
Ho ecAH 6h kto-ah6o Ha ocHOBaHiH OTcyTCTBin B'b 3aKOH'b Ta- 
Koro nocTaHOBJieHiH npHnie/i’b Kb BHBOjty o AonycTHMOCTH cbo- 
6oAHaro npHBJieneHifl oČBHHaeMaro h 3aiiĮHTHHKa, OHt Bnajn> 
6h B’b 3a6jiy}KAeHie. TaKoe npHBJie^eHie bo3mohcho TOJibKO to- 
r#a, ecjiH tohho yKa3aHbi ycAOBia h cnocočbi npHBJieHeHifl. HHa- 
qe npHXOAHTCH BCTp^THTbCH Cb npenflTCTBiflMH, KOTOpHX’b He/Ib- 
3fl OAOJrhTb 6e3Tb HaCHAlH HajŲb 3aK0H0M'b H lOpHAHHeCKOH no- 
rHKoii. Cy/Vb ho/ųb 3ainHTHHK0M'b, cb AonpocoM-b npexcHHX’b 
cynefi B'b KaųecTB'fe cBHA'hTe/ieži, cb npoHHKHOBeHieM’b HOBaro cy^a 
He TOJIbKO B’b CMHCJTb p^HH 3aiItHTHHKa, HO H B’b AyiHH npe»HHX’b 
cynefi, Bce bto 6hjio 6h TaKoii KOMe^ien npaBOcynia, KOTopoii 
Aaace He BHAa/ia ioctkiiih, CTOJib 6oraTaa HeAaBHHMTb nponi/iHM'b.

B’b o6meCTBeHHOM'b CO3HaHlH AOJDKHa yKOpeHHTbCH MblCJIb 
O 6e3OTB^TCTBeHHOCTH 3anĮHTHHK3 3a P'feHb, O HCBO3MO)KHOCTH 
cy^a HaAi> hemt* npH o6bmHHX’b yc;iOBiHX'b. 3toe mhc/ie czrb- 
Ayerb npo6nTb rycroii ctiok o6iųecTBeHHaro 6e3pa3JiHHiH Kii

npnroBop’b eiue OTM'feHeH'b 6hjit> Bnocji’bACTBiH BHCineft HHCTaHniefi). 3amnmafl 
CBoero KaieHTa—oSBHHfleMaro nporaBi oroBopa Apyroro ofiBraseMaro, 3amnT- 
hhkt> BbiCTynaerb bt» HeBOJibHoft po™ ofijinnHTejia oroBapHBaiomaro: Moncerb 
m nocatflHift BO36ywb oČBHHenie nporaBib 3amHTHHKa, B'b KanecTBt oc«op- 
6jieHHaro bt> CBoeft neoru nacTHaro Jinna? OneBHAHO, BCHKaa Mbicjib o6i» 3tomt> 
HCKjiionaeTca. BecbMa nacra B'b a^J^-b, B036y>KAaeMbix'b mmaMU noflHranecKoii 
HJin KpuMHHajibiiofi noJJHuin, nocji’feflHie noABepraiOTCH co cTOpoHbi 3amHTHHKa 
ocTpoii KpHTHK'b, oSbhhhiotch bt> HenpaBHJibHbix'b niftcTBiJECb h Aaace bmmo- 
raTejibCTBax,b. Oah3ko, HHKOMy Ha yMi> He npMAei"b npeAocTaBHTb hmt> npaBO 
yrojioBHaro hckh nporaBi*  3aniHTHHKa. Krasa bt> padorfc CBoeft, Altes und Neneš 
ūber die Advokatur, 1908, nocBHineHHOfi peįopM-fe aBCTpificKOft aABOKaTypbi,—no 
noBOAy npHBaeneHifl aABOKaia 3a ocKopČHTejibHbia BbiparKeHifl bt> ptnn Tpe- 
dyerb, utoOh cyAbH, nepeAi> KOTopbiM-b npoH3omao ono3opeHie, 6bun> Bbicay- 
maH-b yrojiOBHbiM'b cyAbeii no Bonpocy o tomt», 6mah jih HHKpHMHHHpyeMbia 
BbipaaceHiH Heo6xoAHMbi aah 3aniHTbi, paHbine, ntMi, npncTynaeno kt, npHBJie- 
neHįio aABOKHTa. „H6o He;ib3s yroaoBHaro cyAbio, paaptinaiomaro Bonpocb o6b 
ocKopdiieHiH, cAtnaTb BepxoBHMM’b cyAbeft bt> tomto, <ito aeo6xoAHMO hah no
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yrojioBHofi 3amnrb HiZiH Aaace HeAOB'bpiH K*b  Hefi,—HacjrbAifl 
BpeMeH'b H 3110X1, A'feflTeJIbHOCTH Heo6pa3OBaHHbIXT> H TeMHbIXT> 
„xoAaTaeB’b“,—h npHBecra ki» HMMyHjrreTy 3aiųHTHTejibH0H p-fenu 
(B’b noMHHyTOM'b cMbicjrfe). 3a,a;aqa ČJiH^KaiiinarO čy^ymaro—noĄ- 
TBepAHTb 3T0 Cb Bpa3yMHTeJIE?H0H SJCHOCTbK).

jie3H0 SbiJio ajiBOKaTy bt, n'bji’fc, Koiopoe oht> 3amHiiiajn>“. Tanaa B3aHM(wfcflTejib- 
HOCTb cyflOB’b npH npHBJieueHin 3a 3amnTHTeJibHyro p±qb, HBaaeTca, noBHHHMOMy, 
eflHHCTBeBHO npaBHJIbHOft, HC38B0C0MO 0T7> TOTO, HHKpHMHHnpyeTCfi JIH 3aiHHT- 
HHKy aacTHbift npocTynoKt hjih nySjimHoe npecTynaeHie npoTHBi, caoBa.



VII.

06ua'|M B3ITI$in'b Ha ponb 3aiUMTHHKa B’b yronoB- 
HOMb fltnt h 3axniOHeHie.

yHHBepcajibHbift xapaKTep-b coBpeMeHHOii yroJiOBHoft 3anj,HTbi. Sbojhoiua 
HjieH yroJiOBHoii 3amnTbi. Ilocpe.aHHaecTBO 3aniHTbi MeiKjĮy HHflHBHjiyyMOM'b h 
KOJIJieKTHBOM'b. MopaJIbHbltt CMMCJn> yrOJIOBHOft 3amHTbI. IloCTOHHHaH CBfl3b 3a- 
muTHMKa ct> KJiieHTOM'b ott> naųajia ao KOHija. 3aaaqa 3amnTHHKa npn coSapa- 
hih MaTepiajioBb n a.aHHbixi>. Pojib 3amHTbi Ha cynoroBopeHiu npa MeraMoptjjo- 
3ax'b oČBHHeniH (H3M’i>HeHtn oSBHHeHia h np.). Bi> nocji±Ayiomnx'b HHCTaHuiax'b. 
B’b KaccaiiioHHOM'b cyjrk Ynaciie 3amHTH npn HcnojiHeHiu HaKa3aHia (cMepraoft xa3- 
hh). riOMHJioBaHie h 3amHTa. OiHomeHie 3amHTbi kt> BO3o6HOBJieHiio yrojioBHaro 
B’fcjia. 3aKJiioqnTeJibHbia aaMtaaHia.

Wirf den Helden in deiner 
Seele nicht weg und halte hei- 
lig deine hochste Hoffnung.

(Nitsche).

yrcuiOBHaH 3aniHTa npiodp’fejia Bb HacToamee BpeMfl Mipo- 
Boe 3HaueHie. OHa o6pa3yerb ecTecTBeHHyio npHHafljieHCHocTb 
BCflKaro cy#a B’b iĮHBH<ziH30BaHH0Mb rocyAapCTB'b h npeacTaB- 
jineTCH KyjibTypHOMy nezioB'bKy CTOJib ace HeH36'hJKHoii, KaK'b h 
caM*b  cyzvb. Cynbi 6e3b Ha/vieHcamee opraHH3OB3HHoii 3aimrrbJ, 
cyAbi Cb „3anĮHT0H 6e3b 3amnTHHKa“, Ha caMOMb cy#aMH
He HBJIHIOTCH. He MOryTb CHHTaTbCfl HaCTOHHĮHMH CyflaMH T3Kb 
Ha3. nojieBbie cynbi, He aonycKaiomie 3anĮHTHHK0Bb, ho bto hb- 
jieme HCKJHOUHTejibHoe, nopdameHie upe3BHqaiiHbixb ycjioBiii 
(bohhh, peBOjnoąiH). B’b HopMa/ibHoe BpeMH hh ojįHHb hcthh- 
HO npOCB'femeHHblfi UeJIOB'feK’b He COrjiaCHTCH npOH3HeCTH CJIOBO 
„cyA'b“ no aapecy ynpejKneHisi, B’b KOTOpOMb noflcyzŲiMOMy He 
JiaHa BO3MOHCHOCTb HBHTbCH nepejŲb JIHŲOMb odBHHeHlH co 
cBOHM’b onbiTHbiM'b, HCKynieHHbiM'b B’b Be^emu A'bji’b cneųia-
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JIHCTOMb—3amHTHHK0M’b ’). Korfla OTCyTCTByerb OCB'fe.ZĮOMJieHHblH 
H npOCB'bmeHHMH 3amHTHHKT>, CnpaBeAJIHBO Ha3HBaeMMH „KJpH- 
AH^eCKHM'b yXOMb H IOpHAHlieCKHM'b pTOMb OdBHHSieMarO“ (das 
rechtlihe Ohr und der rechtiicher Mund dės Beschuldigten), h^tb, 
B'b CyiIĮHOCTH, HH 3aiHHTH, HH BOOdlIie npOIĮCCCyaJIbHOfi CTOpOHbl 
B’b yrojiOBHOM'b A'bjrb, nocKOJibKy phqb H^erb o noĄcyjĮHMOM'b. 
Ecjih Hce npn stomb yųacTByerb oČBHHHTejib—npoKypop’b, 
Anklagetechniker, cb 3aniHT0H a^tio o6ctohtb eiųe xyxce, 
bb HHKBH3HitioHHOMb npoųecch (Vargha2). 3aiĘHTa yHHBepca/ibHa, 
KaKb yHHBepcajieHb caMb yrojiOBHHH npoųeccb. O6b yrojioB- 
HOMb npoijecch mohcho aaM-hTHTb BM'bcrfe cb Vargha, hto OHb 
hh Bb ojįhoh CTpaHh He AhHCTByeTb no Bcen nojiHOTh CBOHXb 
npHHKHnoBb, xoth KajKAan crpaHa HMherb CBoe yro/ioBHoe 
npOH3BOACTBO, OHb He nO3HTHBHHH npOIĮeCCb. flOAOdHO pHM-

*) c&oftHHUKift yKa3biBaen> Bb CBoeii pafioTt „3amHTa B'b yroJioBHOMb 
nponecefc“ 1885 r., hto jiyainaa 3ainHTHTeJibHaa piHb iio nponeccaMb neaaTH 
npoH3HeceHa Bb PoccIh Ha cyjcb He anBOKHTOMb, a noncyiiHMbiMb, ųeJiOB'hKOM'b 
jiHTepaTypHo—o6pa3OBaHHMMi> (CTp. 36). no 3T0My noBony momcho 3aMtraTb 
cjitnyrornee. Bo-nepBbixb, 3to hm^jio m^cto Bb JiHTepaTypHOMb Bo-BTopbixb
pįųb HjieTb o BbicrynneHiH jiHiia bucokoK KBajincįjHKaniH, hto He Moscerb chh- 
THTbCH oSlHHMb HBJieHieMb. HaKOHeiTb, CKOJIb HH Ba>KHa p’feHb B’b yrOJIOBHOMb 
.H'feji'b, sce ace He Bb Heli ojiHofi BbipaiKaeTCH bch 3aniHTa, oco6eHHO B'b abjiaxb 
He-JiHTepaTypHbix'b. YTBep>KAaTb, hto BcaKift xopoino o6pa3OBaHHbiii nejiOBbKb 
TaKi> ace jierao cnpaBHTca cb 3aniHToft, KaKb h HCKycHbiii npoįeccioHaabHMž 3a- 
mnTHHK’b, 3HaqHT-b BnanaTb B'b npoTHBopi>«iie co 3apaBbiMb cMbicjioMb h aaH- 
HblMH H įaKTaMH CynefiHOS npaKTHKH.

2) Bi> BoeHHbixb cynaxb 3ainHTHHKH nonycKaioTca Ha o6mewb ocHOBaHin. 
OjmaKo, Koma atjio nnerb o .BoeHHOMb npecrynjieHiH“, ntnaioTCH HHoma hc- 
KJiioqeHiH. B'b JIhtb!>, Hanp., Moryrb BbicTynaTb Bb 3T0Mb CJiyaab Jinnib rb qjie- 
hm npHCHHCHoft aABOKaTypbi, KOTopbie cbmh coctohjih Koma-Jin6o Ha BoeHHOii 
cjiyHcS’fe. Xoth 3to MOTHBHpyeTCfl coočpaiKeHieMb Heo6xoAHMOCTn ncneniajibHbixb 
3HaHift“, ho Ha caMOMb ubai 3to nepe»HTOKb crapHHbi. B’b TepMaHiH no BoeH- 
HOMy jffejiy (Miiltarverbrechen) aonycKajincb Bb npe^Hia BpeMeHa Kb 3aniHTb 
Bb BoeHHOMb cynb TOJibKO Militarpersonen h to jianib Tor.ua, Koma noacynH- 
MOMy yrpoiKaJio JiHineHie cbočoah na cpoKb cBbinie necam jibTb hjih CMepTHaa 
Ka3Hb. HbiHt Bb TepMaHiH HtTb, Boofiine, peryjiHpHOft BoeHHoft noncynHocTH, 
OHa OTMbHeHa KOHCTHTyuieft. Rverf. v, II. Vili. 1919. Cm. TaKHce Jan, Militar- 
gerichtsbarkeit, in HandwOrterbuch der Rechtswissenschaft, 6 u. 7 L, S. 55. 
(BnponeMb 3T0Tb opaTOpb —yfibiKueHHbift CTOpoHHHKb BoeHHMXb cynoBb). BoeH- 
Hbie cynbi ocTaBJienbi Bb TepMaHiH jiHinb HJia npecTynjieaiii BoeHHaro BpeMeHH h hjih 
npecTynJieHift, coBepmaeMbixb na čopTy BoeHHaro i<opa6jia. Bb PocciH co Bpe­
MeHH BoeHHO-cyneSHoft peįopMbi 1867 r. noacyanMOMy Bb BoeHHOMb cynb 

Tor.ua
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CKdMy rpaHdtaHCKOMy npasy, coBpeMeHHbifi yrojioBHbi# npoiiecct—• 
MipOBoe npaBO, o6ntin ųeirrp’b HaynHoii pačoTM, o6miii hctoh- 
HHK’b, HHKorna He CTarHHpyiomifi noTOK'b 3HaHin, H3T> KOToparo 
HaiiiH nepnaiorb ochobh CBOHX,b peįiopM'b *).  To ace no3BOJiH- 
TejibHO cKa3a3aTb h očij yro/ioBHofi 3amHTh, bt. cMbiorfe ea 
„BCeOČlHHOCTH*,  BCeCB'bTHOCTH H CB5I3H Cb rOCyZįapCTBeHHblMH 
petjjopMaMH h nporpeccoRTb.

pa3p'hinajiocb HMfrrb 3antHTHHKa, ho rpa>KflaHCKoe jihiįo Morjio 6mtb 3aiHHTflH* 
komi jnmib no fl'fejiaM'b o npecTynJieHiaxT> He-BoeHHMXT>. Bi> BoeHHoe BpeMfl 
yqpexqiajincb ocoSbie BoeHHbie cyjibi, bi KOTopbixb 3amirra npe/iocTaBJiHJiacb 
.caMOMy noacyjiHMOMy“. Hh 4>paHnifl, hh Hraaia HHKaKHXi> cneuiaJibHbix'b orpa- 
HHneHift 3am,HTbi bi> aaHHOMb cjiyųat He co3jiaeT'b, Tani H<e, KaKb h Ahmia, 
Bb KOTopoii BoeHHOMy cyjiy, no ofimeMy npaBHJiy, noABiAOMCTBeHHbi TOJibKo 
npecTynjieHifl cneųiaabHO—bochhmh.

i) Die Vertheidigung in Strafsachen, 1879, X.

K^eH yrOJIOBHOH 3aiUHTbI OTHOCHTCH KT> T'feM'b HACHMIj BTb 
KJpHCnpyneHIliH, KOTOpbIH (KaiCb Bbipa3HJICH OJIHH’b lOpHCTb no 
ApyroMy noBOAy), pa3Tb OBJiaA’fcB'b yMaMH jnoaefi, npoAO/DKaioTb 
CBoe nocTOHHHoe A'bficTBie, nona He aocTHrHyrb ncuiHaro bmhb- 
jieHin h nojmaro npH3HaHia bt> yMaxT> jnoAeft.—OHa 3apoAHJiacb 
Ha nonB-b xce<naHiH AaTb noAcynjiMOMy noMoiųb bt> 6opb6,fc cb 
oČBHHeHieM'b: BecbMa paHo noHHTHoft crajia Ta HbiHb o6meM3B'bcTHafl 
HCTHHa, HTO nOACyflHMblH, KTO 6bl OHT> HH ČblJTb, HC BTj COCTOfl- 
hih, no npHHHHaM'b Aaace hhcto ncHxo/iorHqecKHM'b, cnoKofiHO 
npeAcraBHTb cyziy Bce, hto HM'berb OTHomeHie ktj ero onpaB- 
AaHiio, h eMy HyaceH’b cooTB'feTCTBeHHbiH 3aM'bcTHTejib. rioBAH'fee 
ktj BTOMy npHČaBHJiocb eiųe to coo6pa)KeHie, hto ajih onpoBep- 
HceHin oČBHHeniH HyjKHbi onbirb h KjpHAHnecKiH 3HaHin, TaK*b  
KaK*b,  3anacTyio oČBHHeHie noKOHTcn Ha HecoČJiioAeHiH oCbhhhc- 
MbiM'b 3aK0H0B,b h pacnopsDKeHiii BJiacTefi, He roBopa yxce o 
TOMTb, hto h caMa įopMa h o6p»AM cyzja He Moryrb 6biTb H3- 
B'bcTHbi bt> coBepnieHCTB'b BCHKOMy. yrojroBHyio 3anŲrry čpa/iH 
Ha ce6si B*b  CTapbin 9noxH OTjŲbJibHbie cyąbH bij KO/iJieriH cyn,a 
(oTCiOAa, OTnacTH, npeAnoHTeHie KO/iJieria.zibHOH įopMbi cy^a bo- 
66me); HHor.ua cy,n,bi cnenia/ibHO BbiA'bjiHJiH H3i> CBoero cocraBa <zih- 
HO, KOTOpOe 3aHHMaJIOCb npHBeAeHieM'b BTj H3B'feCTHOCTb AOBOAOB'b 
bt> nojib3y noAcyAHMaro. Sjrbcb čojibinyio pojib Hrpa/io coaca- 
jrbHie ktj noAcynHMOMy, a eme čojibinyio—CTpax,b ocyAHTb He- 
BHHHaro, „BHHOBaTaro KpoBb—BOAa, a HeBHHHaro—G'b.na“. Ocy- 
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&AėHie HeBUnuaro HBjuuiocb B'b npe,ncTaBJieHi$ix'b 'tior,ndiiiHHx1> 
juo^ež npecTymieHieM'b He TOJibKO nepe/Ųb saKOHOMTi, ho h 
nepejŲb HapOAOM'b H BorOM’b. rio B'bpOBaHlHM'b ApeBHHX*b  eBpe- 
eBb, B'b cjiy^a'b cyjieČHoii ohih6kh h ocy^KAemn HeBHHHaro 3eM- 
jih npHX0AHJia B'b coAporame, a KpoBb HeBHHHo-yČHTaro mcth- 
jiacb Ha nocjrb,ziyiomHX'b noKOJi^Hi«x'b. IlpoTHB'b cyAeČHbncb 
OIHKČOK'b OČpyniHBaJIHCb npOpOKH, KaK’b npOTHB'b CMepTHarO 
rp'bxa caMoro Hapo&a. I"Ioh$itho nosTOMy, hto cy^bH CTOJibKO 
HCe B'b HHTepecaX’b OČBHHSieMarO, CKOAbKCJ Bb CB0HXb codcTBeH- 
HMX'b, a TaioKe B’b HHTepecax’b Bcero Hapoaa yAiszisiJiH B’b npoiiecc'b 
MHoro BHHMaHia AOKa3aTejibCTBaM'b HeBHHOBHocTH noAcyziHMaro ’). 
B'b rpeKo-pHMCKOM'b npaB-fe Kb H^e^ noMomH noAcyAHMOMy, 
paflH ero 6aara, npncoeAHHHJiacb eme BeAHKan mhozib 06b 
oxpaH'b cbo6oah jih^hocth orb MorymecTBa rocyaapcTBa. 

J) ZĮpeBHie eBpen, y KOTopbixt HaKa3aHin 3a npecTynJieHia 6hjih BecbMa 
cypoBbia,—6e3nomajiHbiH, bt. to »ce BpeMH qpe3BbiqafiHo oeropoiKHo oTHoenjiHCb 
kt> ocy>K,neHiio mjichobb CBoero Hapo.ua, kb HaaoMceHiio Ha hhxb uiTeMneaa 
„npecTynHHKa“. B b stomb OTHomeHiH eBpen Haaoaro coxpaHnan caMbie pnropnc- 
TonecKie npranunbi cnpaBejuiHBOCTH, le germe dės institutions les plūs dignes 
d’un pays libre (Salvador). CynbH dbuin ocodeHHo meneTMbHbiMH bt> co6jno,ne- 
hih cTporoft 06’beKTHBHOCTH h B'b CBoeMt noBeaeHiH no ajipecy noAcyAHMWX'b 
h Apyrnx'b ynacTHHKOBB abaa. (3aHHTepecoBaHHbiii bb abnb chmb pa3b nepbiin- 
ko cb nnaTbH cyAbn: nocJibuHiil otbcjib ce6a otb ynacTla bb stomb abab, aa6bi 
ycTpaHHTb h T'feHb npHCTpacrifl). Hhkto He noancenb Smjib cynHTb ojįhhb: sto 
npeHMymecTBO npHHaAJieMcaao TOJibKo Bory. Ne sis judex linus; non ėst enim 
unicus judex nisi unus. noacynHMOMy naBaan Bcb cpeacTBa 3amnTbi, 3a Hero 
mofb 3acTynHTbca KaiKHbift naeHB ofimuHbi. Koma ocyHcneHHaro Beini HaKa3Hb, 
cyubH ocTaBanHCb bb noMtmenin cyaa h HŲiaan: ecan kb hhmb hbjihjicb kto- 
jih6o cb HOBbiMH naiiHbiMH h yTBepHfACHiflMH B'b noab3y ocyjKAeHHaro, aaBajin 
3HaTb HHHOBHHKy, cTOHBineMy y BOpOT'b cysa, OTkyna BHAHa 6biJia bch nponeccia, 
h ohb npH nocpeucTB'fe ocofiaro įuiaiKKa ocTanaBaEBaab nponecciio, a BeaoMbiit Ha 
Ka3Hb B03Bpamaacfl bt, cynB jura HOBaro pa3cabflOBaHiH. TaKb KaK’b npnHsrrie 
Ha cedfl 3amnTbi Kaacjiaro odBHHfleMaro He TOJibKo no3BOMJiocb, ho jtaHce chh- 
Taaocb ĘOCTOftHbiMb h SoroyroAHbiM'b nbnoMB, KOTopoMy onbiTHbie bb npaBb 
JieBHTbl AOJIJKHbl fibIJIH nOCBHTHTb CeČfl npoįjeceiOHaJIbHO, TO pižUKO KaKOft noflcy- 
KHMbift 0Ka3biBaJica 6esB 3aniHTHHKa B'b nydannHOMb np0H3B0ACTB'fe. To odcTOHTeab- 
ctbo, hto B'b flbjib Incyca HbTi> ynoMHHaHia o 3amHTHHKb, cnysoiTb aynniHMB 
A0Ka3aTe«bCTB0Mb HeHopMaJibHOCTH Toro cyaeČHaro nponecca, HtepTBoft KOToparo 
najib Incyc-b... Ochobn H3panabCKaro yroaoBHaro cyna HHKaKoro OTHomeHiH 
kb CTpajiaHiflM'b XpncTa ne UMban: Vargha, ib S. 7, 13. Cb doabnioft noxBaaoii 
othochtch KaK’b CTapbie nncaTejiH (KcchoiĮjohtb), TaKB h HOBbie kb npaBOcyaiio 
h oxpaHb HHTepecoB'b nojicyjiHMaro B'b apeBHeii IlepciH. Cy^nan Kopoan, coBb- 
maacb cb ocB'fenoMaeHHbiMH bb npaBb anriaMU. flbao nonBepraaocb MHoronpaT- 
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npOTHBij HetipeJIOHCHOCTH H HeOTp33HMOM[ CHJlbl oį)(į)HIIia^bHdf6 
npecjrbAOBaHia oČBHHaeMOMy AaBajmcb, B’b BHA'b KoppeKTHBa, 
H'bKOTopbia cneiĮia^bHHa cpeacTBa, kt> KOTOpbiM'b npHHaA-Heacajio 
TaKiiHas. npaBo yd'feacHma B’b xpaMax,b h ocočbncb ropoAax,b (ašu­
tam), hto 6biJio aaHbio, ymiaaMBaeMoii CTporoH rocynapcTBeH- 
HOCTbK) BHAHBMJiyaJIH3My H MUJIOCepAlK) H BM'bCT’b Cb T’tiM'b 
CBHĄ^TejibCTBOBajio, hto npecTynHHK’b KapaeTca He H3’bMecTH, a 
CKOp'be 0311 coočpaHceHifi „coųiajibHofi 3amHTbi“. B'b caMOM-b ace 
cyA'b npoBO3r/iaineHa 6biJia CBo6o.ua 3aiUHTbi, t. e. noAcyAM- 
MOMy AaBaaocb npaBO 3amHmaTbca, KaK'b oh^ HaftAerb 6ojrbe 
ynodHbiM'b h nepeši Koro noMcejiaeT'b. 3a noAcyAHMbiM’b, 
KOTopoMy yrpojKaerb nopaaceHie iĮ'bHH'feiiinHx,b npaB’b ne/iOB^Ka, 
npH3HaBaJIHCb npaBO H B03M0H<H0CTb npild'brHyTb K’b OIIblTHOMy, 
HCKymeHHOMy B'b npaB’b h cyAeSHOM'b cnop'b, Jiuny, KOTopoe 
npOTHBOCTOHJIO 6bl BOOpyHCeHHOMy BCfcMH epeACTBaMM o6BHHe- 
Hia rčcyAapęTBy. B’b rpeųin n PuM-b jik)6jmh BbicnyinHBaTb B'b 
CyAaX'b 33IIŲlTHHK0B'b, Lį'bHH B'b HHX'b JHOAeft, BCCHapOAHO pa3- 
BHBaioiuHX'b HAen #o6pa n mhjioctk, 6aaropoACTBa, yBaiKCHia 
K*b  npaBy, K'b odmecTBeHHOCTH, kt> nopsiAKy h cnpaBejviHBOCTH

HOMy odcyMŲieHiio. IlpHHHMaaacb bo BHHMaHie bcb jihuhoctb noacyaHMaro, ero 
nponuiaa hch3hb, ero oTHomeHie K'b cyjiy. Cyirb Sbijrb ocTopo>KHbift, 6aaro>xe- 
JiaTeJIbHblft H „MHJIOCTHBblft’' B'b IIOJIHOM'b CMblCJI'fe. ApTaKCepKC'b I npHKa3aJI'b, 
ųrofibi y npnroBopeHHbocb K'b K33HH npeerynHHKOB’b cpySaeHbi Sbum rojioBHbia 
noB93KH BM'fccTo roflOB'b, uToSbi BM'fecTO juojiefi 6naeBajiH jAKb oae:>Kjiy. 3ammy 
HenocpeucTBeHHyio, hjih KaK'b Tenepb ee Ha3biBaioT'b, „MaTepiajibHyio“, ocymecr- 
BMJi'b caMt ,.Hapojrb“, bt> jmirfe cyAaniaro Kopojia h hmt> npHmanieHHbix'b jyia 
yaacTia bt» cyA'b coB'feTHHKOB'b, hto no rbM'b BpeMeHSM-b cmrrajiocb AocTaToaHoft 
rapaHTieii aJIa noncyjuiMaro. B'b ApeBHeM'b PnMi cymecTBOBaa'b HHcraTyrb 
apelliatio, 33KJiK>ųaBinittca bt> tomt,, bto cyjibn HMiJin npaBo Be3«b, mi ffbJio 
He npeAcraBJifiJio AocraToaHo hchocth jįjih p'bmeHia, noA3B3Tb ocoSbia aomeaKH 
c”b HaAnncbio non liąuet, BCjrfeACTBie aero jrfejio nepeaaBajiocb Ha HOBoe pa3p'fc- 
HieHie h npoH3Boanjiocb ct> caiuaro HanaJia. Xoth 9Ta M'hpa Kacajiacb cay- 
aaes-b HeacHocTH, ho npeHMymecTBeHHO OHa npHMtHajiacb cyabflMH, KaK'b 
cpeacTBo oxpaHHTb ce6a otb ocyacAeHia HeBHHOBHaro.

i) HecoMH'feHHoft HenpaBHJibHocTbio, no KpaftHeft M'bp'b, no coBpeMeHHMM'b 
B3rJiflAaMi>, 6mjjo co cropOHbi CoKpaTa OTKJiOHeHie npnroTOBJieHHoft ajia He- 
ro 3amnTbi, atMi. BOcnojib3OBa;ica npoTHBHHK-b įHJiococpa Ha cyfl'b «Jia eme 
6ojibinaro yHHaceHia ero bt» rjia3ax-b Hapoaa h cyaeft. KcTam CKa3aTb, Co« 
KpaT'b Boofinie BbiKa3ajn> mhoto npe3piHia cbohmi» cyabHM'b. Koma ero cnpo- 
chjih, comaceH’b jih ynjiaTHTb nnpaiįj'b bm^cto cMepraoii k33hh, oht> OTB'fe'nurb 
cb HpOHieii, mto ynjioTHTb H3«epa<Kn no coAepacaHiio ero B'b 3aKjnoaeHin h eme 
Koe-a-ro. Bm^cto toro, a-roSbi 3amHinaTbca, aero aoiajiH orb Hero ero «py3ba 

CBo6o.ua
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Bt aTMoetįep'fe očmaro yBanteHia h o6mefi ak>6bh kt> šaiUHrfc 
BMpocziH BejiHKie Henp0B30ftAeHHbie 3amnTHHKn ApeBHsro Mipa, 
nojiB3OBaBiniec5i HeočbinaHHbiM'b aBTopirreTOM'b h cjiaBOH. Tojib- 
ko pa3B^ o a h a 4>paHiĮia Moacerb H^CKOAbKO cpaBHHTbCH cb rpeųiefi 
h Phmom’b B’b OTHOineHiu BHHMaHifl h noneTa 3amHTHHKOB,b (ko- 
TOptie, KCTaTH CK33aTb, BO ^paHIĮlH BeAyTbCBOK) „pOAOCJIOBHyK)“ 
HMeHHO OTb HHUepOHa). CnOCOČHHM'b H TaJiaHTJIHBbIM'b 3aiIĮHT- 
HHKaM'b Hapojvb B’b rpeųiH h PHM'b B’b SHaicb cBoero yBaMceHia 
CTaBHjrb ocoObia AepeBbfl nepe/vb aomomt, (Ehrenbaume). Ohh 
npoBO3ivianiajiHCb oxpaHHT£JiaMM npaB’b yrHeTeHHMXb h oČHJKeH- 
HbIX’b, 3aiIĮHTHHKaMH CBOČOAbI AHMHOCTH. HHAHBHAyaAHCTHHeCKifi 
npHHiĮHn'b yroaoBHofi 3amHTH ApeBHaro Mipa npHina/iCH no BKy- 
cy EBpon'b h eio ycBoeH'b 6burb B’b MOMeHTb peųeniiiH pHMCKaro 
npaBa, rfaM’b 6o<zrbe, hto bo MHoroMib OH'b OTB'fenajrb h crapbiM'b

cyflbH h Hapojrb, ohtj He TOJibKO He yHH3HJicH ao bchkhxi .npocbfi-b“, o6bm- 
HHX'b Bt to BpeMH,—hto caMO no cefib SbiJio, KOHeuHO, BnoJiH'b ecTecTBeHHo, h6o 
OH'b BCEO HCH3Hb SopOJICH npOTHB'b nOAO6HbIX'b .npOChS-b",—HO SpOCaJl'b BbI3OBbI 
cyny, npoBoųHpoBajn» cyjieft, noBTopaa'b nepeA'b hhmh t± caoBa h pb’iH, KOTopbia pa- 
Hte pa3«pa)KajiH HapoAt h npuBean ero Ha CKaMbio noAcyAHMbiXT». Haicoma 
npaBOBiabi h HCTopHKH He OTHOCH/iHCb ci> OAoSpeHieM'b kt> noBejieHiio ČoKpaTa 
B'b oTHomeHiH cyneft, noBJieKineMy 3a codoio ero ra6ejib. ripespHTejibHoe o6xoHqie- 
Hie ei, cynoM-b h aaxe ci» 3amHToii 3aMinaeTCfl HHoma co cropoHbi HiKOTopbix'b noA- 
cyflHMbixT> bt> noJiHTHqecKHX'b nponeccax*b, npa neMt cyjn> OTOMcaecTBMeTCfl 
T3KHMH nOUCyAHMblMH Cb HOCHTeAHMH BJiaCTH. Me>Kfly npOHHMt, KOTAd OČBHHHe- 
Mbift BMicri cb apyrHMH bt> ynoMHHyTOMi> yace 3jrfccb jibjib „BbiSoprcKaro 
BO33BaHifl“, dbiBHiiii npeacfenaTeab I-oft TocyjiapcTBeHHoft JlyMbi C. A. MypoM- 
ueB’b—T3KH<e’ieaoB'fcK'b neMaaofi CHjibiayxa h 3HaHift h nepBOKJiaccHbift ropHcrb— 
GbiJi-b cnpomeH-b npeAcfeAaTeneM’b cy.ua, npH3HaeTi> ah oht> cefia BHHOBHbiMT>, 
noAcyAHMbift BCTaa-b (cb hhmt> BcraJia h Apyrie noAcyAKMbie h nydaHKa bi 3aat) 
H, Cb CBOeft CTOpOHbl, cnpOCHAT.: „A KTO MOH CyAbH?“ Ha 3TO nOCA'fcAOBaJI'b „HaHB- 
hm0“, ho B’b to Hce BpeMH AOBOJibHO exHAHbifi OTB'fcT’b npeActAaTeM: cnHCOK-b cyAeii 
bm cBoeBpeMeHHO noayuHJiH. Upyrie, ocočeHHo bt> apcbhocth, HaoSoporb, CHHTajiH 
AonycTHMbiMH BCflKia cpeACTBa B03A'feftcTBiH Ha cyAeft, BnaoTb ao TeaTpajibHo-Tpa- 
rHHecKHX’b npieMOBT>. H3BtcTeH'b HcropnųecKiii pa3CKa3i o „cae3ax-b nepHKaa“, 
KOTopbiH nocabAHift npoana-b nepeA'b cyAOMi npn 3amHrfc Acna3in: cyAbH, yBH* 
A'feB'b njianyiuHM'b CTOJib bmcoko ntHHMaro nenoBtRa, onpaBAaaH Acna3iio. Mo- 
rymecTBeHHbifl pHMCKiii KOHcyjn, IloMneft HaAia-b TpaypHbifl OAOKAbi, KorAa ero 
TecTb npHBJieueH'b 6bwn> kt> yroaoBHoft OTB'feTCBeHHocra. Bt> crapbia noHOineHHbifl 
Tom (togum Sorbidum) ofijiananncb MHorie, KOTopbiM'H npnxoAHJiocb 3am,HinaTb- 
ch Ha cyAb. IdHbie enje OTpanjHBajin ce6b SopoAy n t. a. Eum cuum esset reus, 
neque barbam desisse radi, ueąue non candida veste uti, neąue faisse cultu 
rolito serum (cm. Vargha, op. cit., S. 37).

cy.ua
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eBponeficKHM’b B3rjiHAaM,b Ha npaBo noAcya,HMarO bt> npoųeccfe, 
BnoczrbACTBiH (cb HacTynJieHieM’b rocnoACTBa HHKBH3HųioHHaro 
npoųecca) y 3amnTM 6blzio othhto jiynniee h caMoe Moryųee 
opynje—acHBoe cjiobo, Taicb hto nocTeneHHO OHa očparajiacb 
B'b OČpHAHOCTb, HCIIOJIHHeMyiO HaeMHbIMH AOJIJKHOCTHbIMK JIHIĮaMH 
cyneČHaro BivtoMCTBa ’)• noč'b.na jihhhocth h en npaBii, oČHa- 
pyiKHBinancH B’b EBponis bt> XVIII, XIX h XX bb., npHBe-zia 
BHOBb ICb yTBepiKAeHiK) HHAHBHAyaJIHCTHHeCKarO npHHIĮUna B'b 
yroJioBHoii samurb. nocjrbAHHsi noAHHTa čbijia Ha įibeAecTajrb 
B’b KaHecTB'b onjiOTa jihhhoh cbočoabi rpaHęiaHHHa. Ycn^xH 
3aiiĮHTHHK0B'b, ocočeHHo B'b no^HTHqecKHX'b ,Ę'b.Jiax'b, h yBJiene- 
Hie HOBoii poaibio 3aiiĮHTHHKa npHBejiH K*b  npeBpameHiK) ero B’b 06- 
mecTBeHHaro cziyiKHTejiH. B'b HeMi*  ycMaTpHBajiH očmecTBeH- 
Haro A’bsrrejifl h Aante cneniajibHaro craBJieHHHKa očmecTBa, Kaicb 
oco6ofi coiĮia/ibHOH ejŲiHHiibi (supra). C*b  Apyrofi ctopohn, B'b 
3amHTHHK'b HcejiajiH BHA'kTb npeACTaBHTejiH 3aK0Ha h 3aroBO- 
pnjiH aance o „3anĮHTHTejibHofi Bjracra“ B’b npoTHBonoJiOJKHoeTb 
BJiaCTH OČBMHHTejIbHOft. FlOMOIIĮb 33IIĮHTHHKa, B'b o6lUHX'b HHTe- 
pecax'b npaBOcy^ia AocTaBJiHeMaji,—no 9T0My noc/rbAHeMy MH'b- 
Hiio, npeBpamaerb caMyio 3aniHTy H3*b  npeACTaBHTejibCTBa nacT- 
Haro B'b npeACTaBHTejibCTBO 3aK0Ha, ns'b cjiyHceHia OTA'bjibHOMy 
HHTepecy B’b cjiyHceHie odmecTBeHHoe* 2). 3to yneHie c.ziad'be 
OTT'feHHeT'b B'b 3aiHHTfe npeACTSBHTeJIbCTBO „OdlUCCTBa H HHTepe*  
cOBia ero“ B’b tomti TexHHnecKOM’b cMbicjrfe, KaKoe npHAaiorb 
STOMy npeACTaBHTejibCTBy H'bKOTOpbie TeoperaKU HHCTHTyTa 3a- 
mHTbi. Ho h 3A^Cb KOHCTarapyeTCH cTpeMJieHie Kaicb čyflTO 
3aTyineBaTb coBepineHHO MHAHBHAya^Hcra^ecKiii MOMeHTb 3a- 
HIJlTbl.

*) 3amHTa B'b yrojiOBHOM'b npouecct, 1885, CTp. 10.

2) 0oflHHiĮKiii, ib., CTp. 19.

MeJKAy TiSM'b, HMeHHO B'b npaBHJIbHOM'b COHeTaHiH BJieMeH- 
Ta HHAHBHAyajiHCTHHecKaro cb gjieMeHTOM'b coųiajibHbiM'b Kpoer*  
ch xapaKTepHan qepTa 3anjHTbi h 3ajiorb en ycn,bxa.

YrojiOBHaH 3amHTa npoHHKHyra colliajibHMMH nepTaMHl

Ho B’b HacToninee BpeMH BCHKoe npaBo, Aax<e naCTHOfi, 
3anexiaTJi’bBaeTCH nepTaMH coųiajibHbiMH h mbicjihtch jinnib KaKli 
H3Bi3CTHaji coniajibHaH no3HiĮin. OcymecTBJiHioniift nacTHoe npaBo
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/{OJDKeH'b C03HaBaTb, hto ohij A'fe^aeTb sto He TOAbKo B*b  ČB0- 
HKb AH1HbIX’b HHTepecaX’b, HO H B"b HHTepecaX'b KOJIJieKTHBa, 
BT> KOTOpOMT*  OH*b  HCHBCrb. O6lHeH3B^CTHO, HTO eiIĮe BĮ*  ApOB- 
HeM*b  PjiM'b npaBO h rocynapcrBO 6hah CBH3aHbi: rpaHCAaHHH'b 
CBoe jMHHoe npaBO oxpaHHjn> T'hM'b, hto npHHocHjrb acepTBM 
KOJiJieKTHBy h 6a33aB'bTHO cjiyyfOiJL'b eMy. KHAHBHAyyM'b 3Hajrb, 
tjTO ero nepcoHajibHoe ČJiaro očycAOBAeHO ČJiaroMTb rocynapcTBa. 
Dieses Wissen war darum sein Solen und Wollen und sein 
ldeal (Jehring). Bce įųir rocyaapCTBa, Bce odmecTBa—sto

HAeajibHHŽ B03yHrb jhoa^h h HbiH'b. Eta, to xce BpeMH KaacAOMy 
hcho (He MOHcerb 6biTb He hcho), hto „odmee djiaro"—He crojib- 
ko adcTpaKTHan caMoirbHHafl coBOKynHOCTb coniajibHbrx’b npHTsi- 
3aHiž, cKOJibKO cyMMa ČAarb HHAHBHAyyMOB’b, peajibHbncb cyč'b- 
CKTOB'b, HTO roeyAapCTBO, KOAAeKTHB’b, odmeCTBO BT> KOHexJHOM'b 
cnerb AHinb cpeACTBa, a ii’fcjib—6/iaro ųe/iOB-bica *)

yrOJIOBHblfi 3aiIĮHTHHK'b H6 TOAbKO KAieHTy CJiyHCHTb, HO 
h odiųecTBy.

OjuiaKO, BbicTynaa no rpajKAaHCKOMy A'bay, aABOKarb TaK- 
»ce c/iyACHT'b KpoM'b KJiieHTa eme h odmecray, pa3’bsicHH5i npa­
BO h cnpaBeAJiMBOCTb, CTpeMHCb icb npaBocyAHOMy p-bnieHiio. 
B*b  CHCTeM'b pasA'feaeHia TpyAa bt> nponeccb—aABOKaTy npn- 
HaAJieMCHTb n bi> rpa>KAaHCKOM'b A'kA't MTbcTo č/nocniTejui npaB’b 
taiieHTa h HHTepecoB'b KOAJieKTHBa. Bt» yroAOBHOM'b npoųeccb, 
Cb OAHOŽi CTopoHbi, Ha cųeHy BbiCTynaiOTb dojrfee BajKHbifl npaBa, 
a cb Apyroii—A^ao KacaeTcn nocnraTejibCTBa Ha KpoBHbie hh- 
Tepecbi odmecTBa. 3to h npeBpamaerb yroAOBHaro 3amHTHHKa, 
KaK*b  mm BHA'fe-nn, bt* npeAcraBHTejifl ocodaro pOAa, sui generis, 
o6n3aHHaro bt> doAbniež M'fep'b, H'fcM'b KaKoft-AHdo hhoh npeACra*  
BHTe/ib, cocpeAOTOHHBaTb BHHMame Ha daarb odmecTBeHHOM'b 
npn orpancASMin npaB’b HHAHBHAyyMa.

rloCpeAHHneCTBO 3aUĮHTHHKa MeJKAy HHAHBHAyyMOM'b H KOA- 
AeKTHBOM'b, HanpaBAeHHoe icb corjiacoBaHiio HHTepecoB'b nacT- 
HbIX*b  Cb HHTepecaMH „rpOMaAbl“, BblA'feAHeTb 3aiIĮHTHHKa Bli 
ocodbiH paHrb, co3Aaerb He toahko 3acTynHHHecKyio pojib ero, 
ho h „3aBHAHyio aoak) 3aiĘHTHHKa, KaK*b  CAyHCHTeAH odmecTBa"

i) Das wichtigste Kapital dės deutschen Staates ist nicht die deutsche 
Witrschaft, sondern der deutsche Mensch, aaM-hųaerb obhh'b BHflHbift aBTopi, 
TpaKTyroittift o mhccIh aflBOKaTa (Cm. TOJibko qto Bunieamyio b1» cBtTb KHury: 
Finger, Die Sendung dės Rechtsanwalts, 1930, S. 17).
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ii T. A. H Bce x<e HaHČojrbe Banoioe cbohctbo btoh AiaT&ifa- 
hocth, npHBJieKaTejibHaH CTopona ea 3aKjnonaeTCH B’b toh mo- 
pa/ibHOH aTMOcįjep'h, KOTOpaa OKpyncaerb bto cjyHceHie...

3amnTHHKn! ecjm bm jKejiaeTe 6biTb AOCTofiHMMH CBoero 
A'hflCTBMTeJIbHO BbICOKarO 3BaHiH, BaMb AOJDKeH'be6blTb 6jHi30Kb 
tjejiOB'bK’b h ero cTpaflamsi. Bbi jrbmiTe coųia^bHMH 6ojih, ne­
peA'b BaMH coųiajibHoe rope, coniajibHbiH cJie3M. Kt> BaMb npn- 
xoAHTb 3a noMombio TOTb, KOToparo McejiaeT'b OTBepmyTb 06- 
mecTBo, KOTOpbiii yace tjacTbio OTBeprHyrb caMMM’b (įaKTOM'b 
npHBjieHeHifl, KOToparo oTBeprjm Bnepanmie Apy3bji h 3HaK0Mbie, 
a, Moacerb čbiTb, h cboh, poAHbie. ByAfcTe Hce nepBMMH no- 
hhbiiihmh ero, BHHKHyBniHMH B’b ero Aymy; C03Aairre Tanyio 
OČCTaHOBKy, HTOČbl OHb B'b COCTOHH1H ČblJFb BnOJIH'b AOB'fepHTb- 
cb BaMi> B'b TONrb, hto Bbi oxpaHHTe Bce, hto ecTb npasaro 3a 
HUMb. IlyCTb He BHAHTb OHb B’b BaCb nOJiyHHHOBHHKOB’b, npH- 
HHMaioiiŲiX'b Ha ce6a o^^nuiajibHyio 06a3aHH0CTb w3amHinaTb“, 
KaK’b npOKypopii „oČBHHHerb“, CHHTaioimDCb CBoft Aojirb hc- 
noaHeHHbiMb, Kor^a hmh CA'bAaHO to hjih HHoe ycHAie npe&- 
CTaBHTb cyay „AaHHbia, cnocoČHbia onpoBeprHyTb hah oc/ia- 
ČHTb oČBHHeHie“, 6e3CTpacTHO h paBHOAyniHO B3Hpaiomnx'b na 
caMyio cyAbčy CBoero noA3am;HTHaro. IlycTb HaxoAHT'b KAieHTb 
B’b KaJKAOM'b H3"b BaCb XOTH H BpeMeHHO CBH3aHHarO Cb HHMT>, 
ho Bce Hce 3aiiĮHTHHKa-Apyra, nposiBJunomaro cepAenHoe otho- 
meHie h conyBCTBie. HcnojiHHH TaKHM’b o6pa3ONTb cboio o6n3aH- 
HOCTb, Bbl He AOJDKHM OnaCaTbCH, HTO BaCb ČyAyTb OČBHHflTb 
B'b „OAHOCTOpOHHOCTH, B'b TOMb, HTO Bbl—HafiMHTfcl HenpaBAbl*  
(Soldknechte der Unwahrheit) h np. Bbi Bob chjih h noMMCJiM 
yAtoieTe KJiieHTy h A'baaeTe sto He noTOMy, hto BaMH pyKOBO- 
AHT’b jiHHHbie, MaTepia/ibHbie hah HHbie noAoČHbie HHTepecfci. 
BaM*b  Aatfeicb h nyjKA’b THirb toto „3acTynHHKa“ no aApecy 
KOToparo 6hjio cKa3aHo: „Dubistein Ciceronianer, denn wo dein 
schatz ist, ist auch dein Herz“. Bbi nyBCTByeTe h ųbHHTe cBoe npH3- 
BaHie, ocTaeTecb BbpHMMH MOpajibHOMy AOJiry CBoeMy, bm HACTė 
Toii AOporofi, no KOTopoii, KaK’b Bbipa3HAcn kotas-to Ezi’fed'b 
ycneHCKift, mojkho aohth ao C03HaHia npaBb hchboto neAOB'hKa 
Ha 3eMjrb. B'b Ta komi, c/iy'jab HpaBCTBeHHan HAea Baniero czry- 
HceHifl čyAerb aajioroM’b Baniefi npaBOTM. H ara čyAerb
coBnaAaTb cb očiueft noAb3OH, Tpečyiomefi orb Bacb coBepineH- 
CTBa B'b toh pojiH, KOTOpan oTBeA^Ha BaM*b:  BcenorciomeHifl eio
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&ML AdCTHJKeHiH pe3yjibTaT0B'B Ha noHB'b očiųaro pa3BHTin Ko.fi- 
neKTHBHofi jkh3hh Ha no^B-fe nporpecca.

JĮ^jiO, KOHe^Ho, He B'b ojĘHOM’b „coHyBCTBiH“ noAcyAHMOMy. 
Orb 3anĮHTHHKa TpečyeTCfl 4,aKTH*iecKa^ peajrbHan, A'feHTejibHaH 
nOMOHIb, H OHa AOJDKHa BHpa3HTbCH B'b nOCTOHHHOM'b H Heoc- 
jiaČHOM'b Ha&jnoAeHiH 3a KOAOM'b npouecca h B'b HanpaBJieHiH 
ero B’b BMroftHyio ajia noA3amHTHaro CTopoHy. Orb caMaro Ha- 
tjajia h ao caMaro kohiįb 3amnTHHKy cjrbAyerb čbiTb c*b  noA- 
3amnTHbiM*b  npH OTCTaHBaHiH npaB'b h HHTepecoB’b nocjrbAHHro. 
B’b STOMIj CyiIĮHOCTb CJiyjKeHlH 3aiIĮHTHHKa.

Cm. 562 Yct. Yroji. Cyaonp.

2) Cm. 496 Yct. Yroji. Cyjionp.

8) CpBH. CKa3aHHoe Ha crp. 107.

Ecjih 3aiHHTHHK*b  CBH3aH*b  cb noAcyAHMbiM'b orb Ha^ajia 
Ao KOHiia, to 9to aHaHHTb, mto hh B'b oahht> MOMeHTb ero no- 
MOHĮb He HCKJHOnaeTCH: HH npH B03HHKH0BeHiH A'fefla, HH Ha 
cyAoroBopeHiH, hh npn HcnojiHeHiH npnroBopa, hh B’b HHcraHiii- 
HX*b,  TA'b pa3p^niaiOTCH TOJibKO npaBOBbie Bonpocn Ka3yca, hh 
B’b npOHHK'b M'bCTaX*b,  TA’b 9Ta nOMOHIb MOHCerb 0Ka3aTbCH 
HyiKHOfi.

3aK0H*b  Haun> He yKa3biBaerb, kt, KaKOMy BpeMeHH npiy- 
pOHHBaeTCH noflBjieHie 3aiiĮHTHHKa B’b A'feJi'fe- SaKOH-b He no3ačo- 
THJICH yCT3H0BHTb B’b TOHHOCTH MOMCHTbl, KOTAa 3aiIĮHTa H3HH- 
Haerb ocymecTBjiHTb cboh A'feficTBiH, — paA'tfl Jinnib očt oa- 
homt,: htočm 3amHTa He AonycKajiacb Ha npeABapHTejibHOM’b 
c/rbACTBiH. npaKTHKa 3aiųHTy AonycKaerb TOJibKO c-b Bpy- 
HeHieM'b noAcyAHMOMy Konin oČBHHHTejibHaro aicra ’). Cb paB- 
HblM'b npaBOM’b MOJKHO yCT3H0BHTb A^« STOTO H ČOJrfee paHHlfi 
cpoK*b.  Taicb, oČBHHfleMMM'b, coAepHcamHMCH noATi CTpa^eio, 3a- 
K0H*b,  a<kh H3«0HceHiji Hcajiočbi Ha cjrbAOBaTejifl, npeAnHCHBaerb 
AOCTaBJIHTb „Bet Heo6xOAHMbie K-b 9T0My cnocočbl“ 2), He HC- 
KJHOHan cjrbAOBaTejibHO h noMoiųn 3ani,HTHHKa (4>ohhhhkih). 
<J>aKTHneCKH nOMOHIb 3aiIlHTHHKa HHOTAa Ha^HHaeTCH B’b CaMblH 
MOMeHTb, KOTAa AaHHOe JIHIĮO CTaHOBHTCH OČBHHfleMbIM'b (npH- 
BJieneHHblM’b Kb OČBHHeHlK)) HJIH Aa»e n0A03p'fcBaeMHM'b TOJibKO. 
BaiIĮHTa B'b 9T0 BpeMH He B'b COCTOHHIH, KOHe<JHO, (JjyHKIjiOHHpO- 
BaTb BnOJIH'b OTKpbITO * * 8), OHa HaXOAHTC», TaKb CKa3aTb, 3a HIHpMOH, 
COBepinaerbTO,HTO B’b HHKBH3HIjiOHHOM'b IipOIĮeCCb H OTHaCTH B'b 
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nponeccb ApeBHeM'b cocTaBrtHJio BooČme eAHHCTBeHHyio očjiacTb 
,5'feflTezibHOCTH 3amnTHHKa: nHnierb GyMarn orb hmchh noacyAH- 
Maro, Aaerb eMy (rapMOHHpyiomie cb 3aKOHOM'b h npaBOM-b) co- 
B'feTbl, KaK*b  ce6fl JĮepjKaTb BTi o6’bHCHeHiHX’b CO CJrbAOBaTeJieM'b 
H ApyrHMH JIHIĮaMH H t. n. *)•

1) 3tO — 33KyjIHCH0CTb, BbIHy>KJieHHaH C3MHMb 33K0H0Mb. ECJIH 3aiHHTHHKb 
Bb COCTOHHiH fltiiCTBOBaTb OTKpbITO, OHb He AOJIHCeHb npnStraTb Kb „KyjIH“ 
caNtb'. rioaTOMy nncaTb h nonaBaTb BCHKaro pojia npoineHia h xajio6bi orb HMe- 
hh noa3aniHTHaro Bb Tt momchtm nponecca, Koma aro MOJKeTb irfejiaTb caMb 
3amnTHHK'b, nocatAHiii, no očineMy npaBHJiy, He AOJDKeHb, hto, omacTH, h 
pa3bHCHHnH CoBiTbi npncsi>KHbixb noBtpeHHbixb. Bo BCHKOMb CJiyna'fc, Tanyio 
3aMtHy ce6n caMHMb nofl3amHTHbiMb mojkho 6mjio 6bi AonycTHTb ujih 3aimrr- 
HHKa TOJIbKO no KaKHMb-JIHČO OCOSblMb, HCKJIIOHHTeJIbHbIMb OČCTOHTeJIbCTBaMb, 
3Ty 3aMtHy TaKb hjih raane onpaBflbiBaiomHMb. PlHaue JierKO noJiyqaeTCH TaKoe 
BneųaTJiiHie, 6y,HT0 3amHTHHKb nbiTaeTCfl nepeao»HTb Cb ce6a OTBtTCTBeHHOCTb 
Ha caMoro nofl3aniHTHaro 3a Hcxoflb X0HaTaficTBa (hjih hto-jih6o nojioSHoe).

2) HHoe MH'fcHie BbiCKa3aab Bb 1882 r. MočKOBCKift CoB'hTb npnc. noB., 
yTBepJKHaBinift, hto noctmeHie noncynHMaro ecTb jimiiib npaBO 3amHTHHKa, a He 
ero 06fl3aHH0CTb H Ha 3T0Mb OCHOBaHiH OCTaBHBHJift 6e3b nOCJliACTBift COOTBiTCT- 
Byiomee cooSnieHie tob. openctnaTejin cyna. „IloAodHoe BejiHKOnyinie coBtroBb 
OTHOCHTPJIbHO npHCH>KHbIXb nOBtpeHHbIXb—3aMtqaeTb no 3T0My nOBOAy ‘J’OfiHHIĮKift 
—jrfejiaeTca Ha cnerb HHTepecoBb npaBocynin h He MOiKeTbHe nopoMcnaTb yStameHia 
o 6e3nojie3HOCTH oSpamaTbca Bb cob^th cb ncajioSaMH Ha npncfl>KHbixb noB'fcpeH- 
Hbixb (3amma Bb yr. jrfejii, CTp. 51). Zlpyrie cob^tm (IleTepdyprcKift) npejma- 
CbiBaJIH JIHHHblfl CBHAaHiH Cb nOflCyHHMblMb, HaCKOJIbKO 3T0 TOJIbKO BO3MO3KHO, 
CnpaBeflJIHBO yCMHTpHBaH Bb HHXb OflHO H3b BaMCHtftUIMXb TpeSoBaHift npaBHJIb- 
naro oTHomeHia 3ainHTHHKa Kb HHTepecaMb CBoero KJiieBja h Kb aamarb.

3amnTHHK,b coČHpaerb Bėk MaiepiajiM, Heo6xoAHMbie ajia 
samuTH, h KOHTpojiMpyeTb MaTepiajiH, BHABHraMbie odBHHemeM'b. 
BcsiKoe ynymeHie 3aiųHTHHKa bti BTOM'b OTHOineHiu hbjihctch 
HapyineHieM'b npoTHB'b noA3amnTHaro, npoTHB’b 3aKOHa, npoTHB’b 
rocyjiapcTBa h očiųecTBa. Korjįa ero CBMjįaHie cb nOA3amnT- 
HbiM'b (HaxoAHiiiHMCfl noA'b apecTOMT>) npeACTaBJifleTCfl no o6cto- 
HTejIbCTBaM'b A'fcjia Heo6xOAHMHM'b HJIH nOJie3HbIM'b, OHO—He TOJIbKO 
npaBO, HO H o6fl3aHHOCTb 3anĮHTHHKa * 2). HeAapOM’b O HtKOTO- 
pHX'b H3B'feCTHLIX'b 3anĮHTHHKaX'b TOBOpHJIH, HTO OHH „He BblJI'b- 
3310111“ H3T> KaMepu noA3amHTHaro. Hanrb 3aK0HT> orpaHHHH- 
Baerb 3anĮHTHHKa bt> ero npast coČHpaTb MaTepiajiu bti nojib- 
3y nojicyĄHMaro: ecjiH 3th MaTepiajibi h3X0Ahtch bti npucyTCT- 
BCHHOM'b M’bCT’b, OHTi MOHCCTb nOJiyHHTb HX'b JIHLIIb no CBHAt- 
TejibCTBaM’b cy&a, npHMtHHTe/ibHO K*b  npaBHJiaMi. Yct. Tp. Cy- 
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AonpoH3B. ’). B*  OHeHb pbAKHX*  cjiyqaflx'b 3aiiĮHTHHKy yaaeTCJi 
noJiy^HTb MaTepiajibi n 6e3i» CBHAbTejibCTBa. HyncHo npHBbTCTBO- 
BaTb, noaTOMy, BbipačoTaHHbifi HMHb npoeKT*  3aKOHa, b* cmiy 
KOToparo npHCSDKHHM’b nOB'fepeHHblM'b no A'kziaM'b HX*b  KJlieHTOBl> 
npeflOCTaBJieHa Gynei*  B03M03KH0CTb AoGbiBaTb HyacHHiH CBbAbHin 
H3*  npaBHTe/ibCTB6HHHX’b h aAMHHMCTpaTHBHbix’b yqpe»AeHift He- 
nOcpeACTBeHHo h Aaace 6e3*  npeACTaBJieHisi AOBbpeHHOCTH.

1) Bi p-feni. yr. Kac. Aen. 1872 r. M 1439 CeHarb paaiflCHMt, ito 
Bbijiaųa noAo6Hbixt CBHA'hTeabCTB'b kt> o6fl3aHHOCTflMi» yroJioBHaro cy.ua He ot- 
hochtca. no pini. Toro H<e AenapTaMeHTa 1906 r. Nsl n 1874 Ns 15, MHpoBoft 
cyA'b AOJDKeH'b BbmaBaTb TaKoe cBHA'irreAbcTBo bt> c/iysat A'hftcTBHTejibHoft Ha- 
AoShocth—B3raflfl'b čojite npaBMbHbift, KOTopbiMt pyKOBOACTByiOTCfl Ha npax- 
THK'fe BO BC^b CyAaXT>.

2) Mėnesy npoTOM-b, nayTapxi pa3CKa3biBaerb, hto AeMOcįeHa ynpeK- 
Hyjn> ojiHa>KAbi nnįiac'b qro p"feqH nepBaro „naxHyrb saMnoii“, Ha ato AeMo- 
c4>eHi» oTB'hTHJi'b: ,Bo BCHKOM'b eglynais, to, hto a flisjiaio npn aaMnt h qTO tm npn Heli 
A±jiaeinb, BemH coBepuieHHo pa3JinqHbiH'‘. Taicoe «ce 3aM^qaHie OTHOCHTejibno „3a- 
naxa mmiih bt> p’hnaA'B“ AtflaaH h pyccKOMy 3aiųHTHHKy B. A» CnacoBnqy. Caro Cnaęo- 

TmaTeabHoe cočnpaHie 3aniHTHHK0Mrb AaHHbix*  noBciony, 
TA'fe TOJibKO npeACTaBJIHeTCfl BO3MO7KHbIM'b, Heo6xOAHMO AJIH 
TOTO, nTOČM Ha CyAOrOBOpeHlH, BOOpyJKHBniHCb HMH, OH*  MOrb 
napupoBaTb oČBHHeHie, GbiTb xo3hhhom'b nponecca h hmhohh- 
poBaTb cyny. B*  Poccin CTOJiHHHbifi a^BOKarb npe>KHHX'b Bpe- 
MeHi>, npioGpbBiniiiAaHce „hmh“ b* H3BbcTHbix,B Kpyrax*b,  yTBep- 
JKflajrb, HTO 3aiIĮHTHHK'b MOHCCTb BbICTynHTb HH CyA’b H 6e3*  
npeABapHTeAbHaro 3HaKOMCTBa c*  oGcTOHTenbCTBaMH Abna. 
„/[BbHaAiiaTb npncjDKHBDCB 3acbAaTejieH“—roBopHjrb oh*—„Afib- 
HaAAaTb npocTBDCB jnoAeft, HHorAa cnBOJianbix’B KpecTbHH'b, pa3- 
pbinaiOT’B Bce AbJio Ha ocHOBaHin toto, hto ohh tojibko hto 
CJIbiniaJIH H3*  HTeHifl OČBHHHTeJIbHarO aKTa, H3*  AaHHHX’b cy- 
AeČHaro pa36HpaTexbCTBa: noneMy ace MHb Hejib3H 3HaKOMHTBC» 
c*b AbJioM'B Ta kum* nce o6pa3OM*? “ T a k* pa3cy»Aaji'B stoti* 
CBoeo6pa3Hbifi cjiyjKHTeab ^cmhah, 3a6biBaa hjih Abnan bha*,  
htč 3a6biBaeTB, hto npHCJDKHMe 3acbAaTe<ziH hmchho noTOMy b* 
coctohhih pa3pbinaTB AbAo b* cyAb, hto hx*b HHcrpyHpyiOTB 
JIHIĮa, XOpOIHO 3HaK0MMH C*  AbAOMT*,  B*  TOM*  HHCZlb OCBbAOM- 
JieHHHH OČO BC6M*  3aiTįHTHHK*.  HHKaKte SKCnpOMnTHBIfl BHCTyn- 
AeHifl, 6yA& to aKcnpoMnTHoe, 6e3*  3HaHin Bcbx*  očcTosiTejibCTB*,  
n<neAHpoBaHie hah noHBJieHie b* AbJib HenoAroTOBJieHHbiM*,  no 
očmeMy npaBHAy, HeAonycTHMM jųik 3amHTHHKa Ha cyzjb* 2). He- 

cy.ua
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riOArOTOBJieHHOCTb 3aniHTHHK3 MOJKerb BeCTH nopOK) KTj ČOJIblIIHM'b 
6'bACTBiflM'b, ecjin, Hanp., B’b A'fejrh HaxoAHTCH yKa3aHie Ha KaKoe ah- 
čoBaHCHoe, HM'feiomeep'binaioniee 3HaneHie očcTOflT&zibCTBo (b32k- 
Hbifi AOKyMeHTb h t. n.), Ha KOTOpoe He B’b cocTOflHiH Gynerb o6pa- 
THTb BHHMaHie CyAa 3amHTHHK'b no He3H3HilO JŲb/ra. HMnpOBH- 
3HP0B3HHMH A'bHCTBlfl CO CTOpOHM 3aniHTHHK3 np3KTHKOB3JIHCb 
B’b HHKBH3HIjiOHHyiO 3nOXy, h6o 33HĮHTHHKaM’b He AaBSJIOCb 
BO3MOHCHOCTH 3H3K0MHTbCH C'b A'fejIOM'b nO JįOKyMeHT3M’bJ H HMCH- 
HO 3TMMT. 06cT0HTeJIbCTB0M'b nOJIb3OBaJIHCb KHOr^a, HT06h flHC- 
KpeAHTHpOBaTb 3aiIĮHTy H yMeHbHIHTb eR BJliHHie Ha HCXOAb A'fe“ 
Jia. COBC'fcM’b *HHOe  npH HblH'blIIHeM’b aKKy33TOpHOM’b npoiĮeccb. 
CoXpaHHBniaHCH y H'feKOTOpbIX'b 3aniHTHHKOB‘b „TpaAHIĮifl“ „6po- 
caTbca BTb BOAy“ Ha cyzvb, t. e. hath B'bA'fcjio c’b HaM'fepeHieM'b 
ycBOHTb Bce HyiKHoe rjisi 3am,HTbi bo BpeMH caMaro pa36npa- 
TeJIbCTBa, AOJDKHa C^HTaTbCH BpeAHMM'b nepeiKHTKOM'b CTaparo 
BpeMeHH, a TO H npHMO HeAOČpOCOB’feCTHOCTblO J).

Bną'b, SjiHCTaBiuift 3HaHieMi> Bcfexb TOHKocTeft n ocoSenHOCTeft A'feJia, stumti 3a- 
MtgaHiflMH ropABJiCH. Orį. HMnpoBH3anin Ha cyat npeAOCTeperauH Jiyninie 3a- 
ihhthhkh, Bi> TOMi. nHCJit Jule Favre, C. A.' AHupeeBCKift h Ap. O tomt>, hto TaKoe 
HMnpOBH3HpOBaHH3H P'fa^b, BOOČllie, H Kb HCMy OHa MOHteTb npHBecra HHOraa, 
xapaKTepHO pa3CKa3biBaeTb ojihht. BbinaiomiftcH nepKOBHbift opaiopb. BonpeKH 
CBoeMy o6biqaio myųaTb Bcfe noApoČHOCTH npeAMeTa, o KOTopoMb OHb co6h- 
paJICH rOBOpHTb Cb Kaįejipbl Bb IĮepKBH, STOTb npOnOB'fejIHHKb OAHHb pa3b pt- 
niHjib BbicTynHTb cb „KOHAOHKa“, 6e3b npeABapHTeJibHoii nonroTOBKn, nonaraacb 
Ha to, hto „CBflToe npoBKA^Hie noflCKa>KeTb eMy, o qeMb roBopHTb“. Bb pe­
nime JibHyio MHHyry OHb Ha Kaiįe^pt He Morb oTKpbiTb pTa, He 3HaH, cb qero 
HauaTb, h TaKb CTOHJib 6e3b cjiOBb nepeab cMymeHHoft ayAHTopieft, a„CBHToe 
npOBHfffcHie“, Ha KOTOpoe OHb HajrfefljicH, inerrrajio eMy Bb yxo, no ero cjio- 
B3Mb, TOJibKO oaho: „HanpacHo Tbi nojitHHJicH h He noaroTOBHJica Kb bm- 
CTyn/ieHiio“.

*) He roBOpHMb yace o TOMb, hto MHorie Bonpocbi, Hanp. o HeKOMneTeH- 
uin cyna, HeAonymeHin rpanmaHCKaro hcks h t. n., aojdkhm SbiTb BO3Čy>KAae- 
Mbi 3aiųHTHHK0Mb eme ao Hanana Atjia h 3aiųHTHHKb oOaaaHb nxb H3C4'bAOBaTb 
3apaHte. CpBH. Vargha, op, cit., S, 590 f.

CoČHpafl AaHHMH, 3aiIĮHTHHK'b npeflCTaBHTejIbCTByeTb 3a 
CBoero noA3ainHTHaro nepeši*  bc^mh jrnųaMH h ynpoKAemsiMH, 
He33BHCKMO orb npeACTaBHTėjrbCTBa nepejŲb caM^Mis cyAOM'b. 
B’b BTOMTb CMblCJrfe, OT^aCTH, aBCTpifiCKlfi 3aKOH*b  OČIj 3ABOK3- 
Typt orb 6 iKwifl 1868 r. nocTaHOBJiHeTb: Der Advokat ist ver- 
pflichtet die iibernommenden Vertretungen dem Gesetze gemass 
zu fūhren und die Rechte seiner Parfei gegen Jedermann mit 
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Eifer, Treu und Gewissenhaftigkeit zu vertreten. Er ist befugt 
Alles, was er nach dem Gesetze zur Vertretung seiner Partei fiir 
dienstlich erachtet unumvunden vdrzubringen, ihre Angriffs—und 
Verteidigungs mittel in jeder Weise zu gebrauchen, welche sei- 
nėr Vollmacht, seinem Gewissen und dem Gesetzen nicht 
widerstreitet. IIoh5itho, hto 3am.HTHHKt He AOAaceHt npa sTOMt 
BXOAHTb Bt KOHfjjJIHKTt HH Cb 33K0H0Mt, HH Cb HHTepecaMH 
H3CTHbIXt AHųt.

HeaonycTHMO ajih 3amHTHHKa npeABocxHinaTb rb A'kficTBifl, 
KOTopbia OyAyrb coBepuiaTbca Ha cyzį-fc, KOJib CKOpo sth jvbfi- 
ctbih npeACTaBJiHioTb HCKJiiOHHTejibHyio npeporaTHBy cyna. 3to 
othochtch, MejKjry npoHHM’b, Kt nacTHOMy Aonpocy cBHA'bTejieii.

no MH’hHilO, BbICK33aHHOMy KipHCTaMH, 33HHMaBniHMHCH 
BTHMt AeAHKaTHHMt h HeMajiOBa>KHbiMt Bt npaKTK^ecKOMt h 
BTHnecKOM’b OTHonieHiax’b BonpocoMT.!), HH^iero npeAcyAHTejib- 
Haro He ycMaTpHBaeTCH Bt TOMt, hto 3anjHTHHKt sapaffbe 
AOnpOCHTb CaMOJIH’IHO CBHA'bTeJieŽ, HTo6h OCBbAOMHTbCH, HTO 
HMeHHO ohh Moryrb noKa3aTb Ha cyA’fe. Buroką 3Toro 3aKAio- 
HaeTCH Bt TOMt, HTO 3aiIĮHTHHKt CyM-fceTt yK83aTb CyAy CBHA’b“ 
Tejien, A'kiicrBHTejibHO Morymnxt homomb HHane H3t
BbI3B3HHbIXt no XOAaT3HCTBy 3aiIĮHTH CBHA'feTeJiefi JIHIIIb BeCbMa 
HeMHorie AaiOTt HyjKHbin noKa3aHin, ocrajibHHe jih6o He 3HaiOTt, 
hto HMeHHO cjrbAyeTt noATBepAHTb,—npH neMt h 3am.HTHHKy 
3anacryio HeH3B’bcTHO, o neMt Hxt ęnpaniHBaTb,—ah6o tobo- 
pHTt O BemaXt He Hy?KHHXt, a TO H COBCfeMt HH^erO He 3HaiOTb, 
6yAyqn npHBfleneHH noAcyAHMHMt no oniHdK'b, no HeBbacecTBy. 
OnHTHoii pyKOH 3amnTHHKa SA'bcb sapaH'be Mort 6h 6HTb npo- 
H3BeA6H’b „OTdOpt", OTA'bAeHte „OBeįit OTt K03AHHlt“. Ha CyAt 
nocraBJieHbi 6hah 6h ahuib rb CBHA'bTeAH (h aKcnepTH), kotč- 
pnxt 3aiHHTHHK'b no npeABapHTejibHOMt onpoc'b npH3Hajit 3a- 
c<ny>KHBaiomMMH HBHTbcn a-^h Aann noKa3aHiH, npoeKTt koto- 
pnxt y Hero yace hm^jich 6h. Nicht selten—yKa3HBaeTt M. 
Frydmann—wird der Vertheidiger, falls er Entlastungszeugen 
įūhren wird, diese auch iiber den Umfang ihres Wissens ausfra- 

*) Cm. O. rpy3eH6epre>, flHepHjjK'b ropucra, 83aKom> H CyflV» 1930 r., 

M 10, crp. 334,
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gen missen, da er ja detn Vorsitzenden angeben muss iiber 
welche Punkte er gewisse Zeugen fiihren will ’).

H T'hM'b He MeH'he, He B3Hpaa Ha bcio codAa3HHTeAbHocTb 
3T0H KOHIĮeniĮlM, e AB a Jin M02KH0 COrJiaCMTbCH Cl> AOnyCTHMOCTblO 
TaKoro npeABapHTejibHaro onpoca y HacT>. KaK’b hh bmcoko cto- 
HTb 3anj,HTHHKH H3*b  npHCSDKHOH SABOKaTypbl, npeABapHTeJibHbiH 
onpocb CBHA'fcTeJiefi B'b COCTOHH1H ČpOCHTb Ha HHX*b  KOCBeHHO 
rbHb, ripn Haxc»KAeHiH 3amuTHHKa co CBHA'fcTejieM'b cb r/ia3y 
Ha EZias-b mmcahmo HeAonycTHMoe BOSA'bficTBie nepBaro Ha noKa- 
3aHie h Aaace „KopeKTupoBaHie“ TBKOBoro. Kohc^ho, 3a- 
m.HTHHK'b OTB'bHaerb 3a Bce sto nepejvb 3aKOHOM’b h ahchhhjih- 
HapHofi BjiacTbio. Doch wird er (3amnTHHK’b) selbstverstandlich 
grundsatzlich verschmahen, solche Zeugen durch Insinuirung oder 
Belehrung zu Aussagen zu bewegen, die nicht auf ihrem eige- 
nem Wissen basiren* 2). OAHaKO SA'fecb-TO hmchho h bo3mohc- 
Hbi rb HCKynieHiH, KOTopbia Heo6xoAHMo npeAynpeAHTb B'b hh- 
Tepecax,b Aaace caMHX'b 3antHTHHKOB'b. TaKofi npeABapHTejibHbiii 
onpoc-b He OTB'hHaeT'b y Hacii obmecTBeHHOMy npaBOCO3HaHiio, 
OHTb nacio npeBpamaerb HOBbifi Aonpocb CBHA'bTejiefi Ha cyA'b 
B’b „KOMeAiio npaBocyAifl“. KorAa oČHapyaoiBajiocb, hto 3ainnT- 
HHK*b  yace ycnbjrb y ce6n B'b KaČHHerb AonpocHTb HyjKHaro 
cBHA'bTeAfl, 9to BcerAa Bbi3MBaerb B’b cyA'b HeyAOBOAbCTBie h 
pa3ApaxceHie. Očmhho, noKa3aHie Tanoro CBHA'bTeAH ycrpaHJieTCfl 
H3i> A'baa, KaK’b noKa3aHie noAO3pHTejibHoe, a AonpocHBinifi ero 
3aHĮHTHHK'b npHBJICKaeTCH K'b ABCIĮHnJIHHapHOH OTB'b'TCTBeHHOCTH. 
T.aKoe AncHHnjiHHapHoe A'bao HeAaBHO BO36yjKAeHO 6biJio npo- 
THB'b aABOKaTa B'b Parb3).

1) Systematische Iiandbuch der Vertheidigung im Strafverfahren, 1878, 
S. 183. Maao Toro. Mojkho eme yaasaTb, nro 3arpoMO»AeHie «iaa neHy>KHbiMn 
h HecymecTBeHHbiMH cBHA’fcTejibCKHMH noKaaaHiflMH cjiy>Kirrb HHorjia KOCBeHHOft 
npimHHoii HecnpaBe^JiHBaro npnroBopa (ocodemio ecjin yųacTByiOT'b npncfliKHbie 
3ach.naTe.nn) h co3flaerb Aaace 3BeHTyaabHbift noBOfli, ajih Kaccaiiin. CpBH., iuterce- 
tera, y CnacoBima, ConaneHia, t. 3, 1890, CTp. 343 h cji. (pa3cyameHie no ainy 
B. 3acyjinq-b).

2) M. Frydmann, ib.
8) Kto coraacnacH 6bi, nioSbi TaKoe „nacTHoe paacji'fenoBaHie“ 3amnTHHKa 

CTaao y Haci očbiMHbiM'b? Menc/iy t^mt, ctohtb paap'bniHTb Bonpocį B'b noao- 
HCMTejibHOM'b cMbic/rfe, h mm oųyruMCH HMeHHO nepejrb jinu.OM'b „dbrroBoro“ HBJie- 
Hia. 4a n noneMy jĮonpainuBaTb TOJibKO cBorocb CBHflbTeaeft? Ecan yace aony- 
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no očmeMy npaBH/iy, npn HbiH'fcniHeM'b no/ioMteHin Hainefi 
yroaoBHofi 3amHTH h Hainero yro/iOBHaro npoųecca, 3amnTHHK’b 
He BnpaB'h čpaTb Ha cečn Aonpocb CBnA'hTejin ao cyn;a no 
coČCTBeHHOMy noHHHy. 3to osHanaerb He yMajieHie npecnnKa 
3anĮHTHHKa hjih hto-jihOo noAOČHoe, a jiniiib—ycTaHOBJieHie 
npaBHJIbHbIX'b H AOCTOHHbIX’b OTHOIIieHiH MeJKAy 3amHT0ii H cy- 
AOKTb.

cthmo „nacraoe pa3CjrfeA0BaHie“ 3amnTHHKa, hto Mimaerb eMy AonpaujHBaTb 
CBHfl’feTeaeft h npoTHBHoft CTopoHbi -B'b HHTepecaxb pacnp biria hcthhm“, kojib 
CKOpO Aonpocb (paKTHųeCKH B03M0>KHbIMb OKa>KeTCH? Hcho, HTO Mbl 3aftAeMb 
oqeHb AaaeKo. Hanib 33K0Hb 3aniHTHHKy npaBa npeABapirrejibHaro onpoca cBHA’b- 
Teaeft HenaeTi>;o6b stomt. npaBi He roBopHTca hh Bb cncTeMt npaBb 3aniHTHHKa, hh 
Bb npaBaxb h o6a3aHHOcTaxb npncflHCHaro noBtpeHHaro, hh rat-JinGo Bb ApyroMb 
Micrfc. Me>K,ny rfeMb o TaKOMb 3HaqHTeabHOMb npaBt 3aniHTHHKa, ecjin 6bi TaKOBoe 
3axoHb npH3HaBaab, OHb, ayMaeTca, hmchho ynoMHHyjib 6bi, o6cTaBHBb ero Bb to ate 
BpeMH cooTBiTCBeHHbiMH ycjiOBiaMH h rapaHTiHMH h t. a. To, hto no CT. 576 
ycT. Yr. CyjĮonp. cyjib npeflocTaBJiaeTb noAcyAHMOMy npnrjiamaTb Bb cyaeČHoe 
3actjiaHie CBHA'bTeaeii no AoSpoBOAbHOMy cb hhmh coraaineHiio, HHKaKoro MaTe- 
piajia Kb 3aKJHoqeHiio o npaBi 3amHTHHKa Ha „nacTHoe pa3CjrfeA0BaHie“ HeAoeraB- 
jiaerb, Ti>Mb čoate, hto no HcraHHOMy CMbiCJiy aroft CTBTbH, noAcyAHMbift Bnpa- 
Bi JiHiub corjiacHTbCfl co CBHjrfcTeaeMb OTHOCHTeabHO ero AocTaBJieHia—h tomko. 
Hh o neMb fiojibineMb, hh o K3KHXb npaBaxb Ha npeABapHTeabHbifl Aonpocb, 
OCOČeHHO CO CTOpOHbl 3amHTHHK3, 3Ta CTaTbH He rOBOpHTb. npaBAa, 33KOHb He 
ynoMHHaerb o npHMOMb 3anperh, ho Bb STOMb HtTb Heo6xoAHMOCTH. 3anpeTb 
BbiTeKaeTb H3b cymHocTH fl'bsrrejjbHocTH cyna, cb oflHoft cropoHbi, h 3aniHTbi— 
Cb apyroft. UpeporaTHBa Aonpoca cBHA'bTeaeft npHHaAaeiKHTb y Hacb cy- 
ay, a 3aniHTHHKy Bb stoK o6jihcth yA'fejieHO cBoe m^cto Ha cyjrfe. HcKJircmHTejib- 
Hoe npaBO cyaa Ha Aonpocb cBHAiTena HaxoAHTb CBoe noATBepjKAenie, MeHcay 
npoHHMb, Bb TOMb npe/inojioiKeHiH 3aKOHa, hto CBHjrbTejno ao aonpoca ero 
Ha cyjrb He fiyayTb H3B±CTHbi oČCTOHTejibCTBa jrfejia, no KOTopoMy OHb Aonpa* 
niHBaeTCH, noneMy h npHHHMaioTb Ha cy«t Mtpbi, hto6h cBHjrfrrejib 3apaH±e 
He 3H3K0MHJICH Cb A’bJIOMb. TaKOe 3H3K0MCTB0 HeBOJIbHO np0H30IIM0 6bl, eCJIH 
6h CBHjrfeTeJib yxce ao toto 6bijib AonponieHb 3amHT0ft. (Piab mterb, KOHenHO, 
He 06b OTA'fcjibHOMb c^yųaftnoMb pa3roBop"h co cBHjrfeTejieMb, OTb nero HHoma He 
MOiKeTb yčepenbcfl 3amHTHHKb. (C/iy^an, na KOTopbifl ccbuiaioTCH Bb očocHOBanie 
npaBa 3amHTHHKa Ha aacTHoe pa3CA"bAOBaHie, othochtch Kb pa3ca,feAOBaHiflMb 
no HCKJHOHHTeJIbHblMb, nOAHTHHeCKHMb H HMb nOAOSlJblMb H'hjiaMb (norpOMbl, 
yCiftCTBO AenyTaTa repneHiirreftHa, pa3CTptjib pa6oqnxb). 3to qpe3BbmaiiHbie 
Ka3yCbI, H3b KOTOpbIXb Hejlb3fl BbIBeCTH ofimaro npaBHJia, AM 06bIKH0BeHHbIXb 
AtJIb. Ha H 3TH pa3CJI'bAOBaHiH np0H3B0AIIJIH 6OAbineft BaCTbK) OCOČblH OpraHH- 
3aiiiH; Bb HHXb xoth yaacTBOBajiH npeAcraBHTejiH aABOKaTypbi, ho He rb, koto- 
pbie AOAJKHbi 6biJin BbicTynaTb Ha cyAt Bb KaqecTBi aABOKaTOBb CTopoHb... 
npHnOMHHaeTCH AOBOJlbHO H3B'feCTHblft Ka3yCb H3b TOft Ate OČaaCTH, co- 
BepnieHHO hhoto xapaKTepa. IlpHCflHCHbift noB’fepeHHbift Bb rySepHCKOMb ropoA'b, 
HeAaaeKO OTb fleTepSypra, Bb KOMHarfc rocTHHHiĮbi „pa3rOBapHBajib“ co CBHH'h-
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Ecjih cyA’b He AonpaniHBaerb CBHA'fcTejifl 6e3i> 3amHTHHKa, 
to noGzrfcAHiii rfeMi*  6ojrbe He AOjDKeHi> AOnpamnBaTB 6631? 
cyAa Koro 6bi to hh <5mao 1).

t e ji ji m h no 3aBejieHHOMy TOJiKys Ha BCHKift aaAt nxt Cynymia noKa3aHia. 
Bt Apyroft KOMHaTi cHAiat npeAciAaTeab CyAefiHoft riaaaTbi, cjiynatao oqy« 
THBiniftcH no AiaaMt, Bt tomt> ace ropoA'fe. Ont cjibiinajit 3a TOHKoft CT’feH- 
Koii Becb pa3r0B0pt h nepeaajit ero CoB^Ty npHCfl)KHbixt noBipenHbixt. Kotas 
nporaBt stoto aABOKHTa B036y»AeH0 čmjio AncnnnAHHapHoe Aiao, ont onpaB- 
AbiBajicsi He3anpeTHOCTbio npeABapnTeabHaro Aonpoca cBHA'feTejiefi. Obt> Morb 
6bi AofiaBHTb, hto He BOcnpemaeTca BbicKa3aTb cBHAiTeaio h MHtnle CBoe o 
cna’fe h 3HaqeiiiH ero noKa3aHift... h, KasceTca, hmchho TaKt h 3amHmajica. Co- 
Birb npHcsoKHbDCb noB'hpeHHbix'b BocnpeTnat 3TOMy aABOKaTy ornpaBJienie 
o6a3aHHocTeft npnciDKHaro noBipeHHaro Ha OAHHt roAt. Bt ApeBHeMt PnMi 
ofiBHHHTejib BiipaBt 6biJit AonpaniHBaTb CBHAtTeaeft ao cyAa, ho ocočbift 
„HaA3HpaTe«b“ Mort npHcyrcTBOBaTb npn 3T0Mt pa3TOBopi. BnpoqeMt, btotk 
HaA3Opt BbiTeKajit H3t npaBa o6BHHHeMaro TpefioBaTb, mo6bi Bei AtftCTBin 
oSBHHHTeflH nO npHrOTOBJieHllO OČBHHeHifl HaXOAHAHCb nOAt KOHTpOJieMt oį- 
įnniajibHaro Jinna, TaKt tto očBHHHTejib He AoaaceHt čbuit HM'feTb hh eAHHOft 
Mbicjin, o KOTOpoii He 3Ha;io 6bi sto anuo (rijiyTapxt). Bt AHrain įaKTHnecKH 
npeABapHTejibHbiii onpoct cBHAiTeaeft h cBiAyniHXt Jinnt HHoraa (Bt piAKHxt 
CJiylianxt) npoH3BOAHTCH aABOKaTaMH, ho yrojioBHbift npoųecct AHrAiH BOOČme 
OT/nmaeTCfl CBoeo6pa3HbiMH oco6chhocthmh h He MoaceTt 6bnt Bt ASHHOMt 
OTHOineHin B3HTt 3a o6pa3ent ApyrHMH crpaHaMH (CpBH. crp. 118).

i) Bt oTHOineHiH npeAsapHTejibHaro onpoca 3amHTHHK0Mt BKcnepTOBt 
A'fcjio, Bt ofimeMt, očcronTt HtcKOJibKO HHaqe, qiMt Bt oTHOineHiH onpoca 
CBHAiTeaeft. 9KcnepTH3a 3aHHMaeTt ocofioe noao»eHie: OHa CBHA'feTeabCTByeTt 
He o $aKTaxt, a AaeTt cBtAiHifl, nonepnHyitifl H3t cneniaJibiibixt no3HaHiii, h 
HBJifleTCH, no HameMy 3aK0Hy, BocnojmeHieMt cyAeftcKaro ycMOTpiiiiH. Ilo- 
CKOAbKy no3BOJiHTe;ibHa 6biJia 6m 6eci.ua ct cyAbflMH o Aiai nepeAt cjiyina- 
HieMt ero, nocToabKy mojkho 6buio 6bi onpaBAait Tanyio xce SeciAy n ct bkc- 
nepTaMH. OAnaKo, h TyTt nojiaraioTcn H3BicTHH3 rpaHHUM, KOTopbixt nepeiiTH 
Heab3H.—y>Ke nocjii Toro, KaKt HacTOfliuaa pačoTa CAaHa 6buia Bt neqaTt, nos- 
BHAOCb 3HaMeHaTe/ibHoe piineHie no Bonpocy o npeABapHTeabHOMt Aonpoci 
CBHA'bTeaeft JlHTOBCKaro BepxoBHaro Tpn6yHaJia, nocTanoB/iemioe no >Kajio6i Ha 
onpeA'feaeHie CoBiTa npHCHHHbixt noBipeHHbixt. Bepx. TpHfiyHaat yica3biBaeTt: 
.CrpaHHo BO3pa»eHie (iKajiodmnKa) Ha 3aMiqaHie CoBiTa, qro OHt, naaofiniHKt, 
He BHAHTt HHnero AypHoro Bt TOMt, hto aABOKaTt cnpaBAHeTcny CBHA^Teaeii,— 
hto ohh Moryrt 3HaTb Bt Aiai, h coBiryeTt HMt H0Ka3biBaTb npaBAy. KaKt 
npaBHJibHO yKa3biBaeTt CoBiTt npnc. noBip,, coBiTt aABOKaTa cBHAiTeaaMt 
roBOpHTb npaBAy He Hy>KeHt, TaKt KaKt hto AiaaeTt cyAt. I'oBopHTb co cbh- 
AfcrejiHMH aABOKaTy He TOJibKo He AO3BOJi5ieTcn, ho h 3anpemeH0, TaKt KaKt 
npH AO3BOJieHlH TOBOpHTb CO3AaxaCb 6bl HIHpOKaa nOMBa Aflfl pa3JIHqHbIXt HeAO- 
pa3yMinift, a necraoMy aABOKaTy qacTo yrpo>Kajia 6bi onacHocTb inaHTa>Ka Bt 
CMbicjit yTBep»AeHiii, qTO aABOKaTt ynnjjt jjraTb“ (pim. 4 ACKaSpn 1930 r,).
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Ha cyAoroBopeHiu, Haupverhandlung, pacKpbiBaeTca irbjiH- 
KOMb H B'b nOJIHOTfe pOJIb 3aiUHTH X).

3aiiĮHTHHKy Heo6xoAHMO B’b nepByio onepeAb oxpaHHTb 
Ha cyuoroBopeHiH (nocKOjibKy A'fe^o Kacaeicsi ocymecTB/ieHifl 
3aAanb 3amHTbi) o6mia HanaJia npoųecca — cocTH3aTejibHOCTb, 
ycTHOCTb, HenocpeACTBeHHOCTb, rjiacHOCTb h nyČJiimHOCTb, ko- 
TopHH ycTaHOBjieHbi Bb -3aK0H^ jųisl jiymnaro AocTHMceHia ų'fejiefi 
npaBOcyAifl. Bb nacTHOCTM, hto KacaeTcn nyd^nnHOCTM, to OHa 
qacTO Heo6xoflHMa julsl peadBJiHTanin noAcyAHMaro nepeAb o6- 
meCTBeHHbIMb MH'fcHieMb. Bb TOM HJIH MHOfi CHTyaiĮlH 3aKpbITie 
ABepen sac^AaniM MOMcerb OKa3aTbca Hy»HHMb a-hh caMoro 
noAcyAHMaro n aojdkho CA'fe-naTbCH TorAa npeAMeTOMb ocodaro 
AOMoraTejibCTBa co CTopoHbi 3am.KTbi. Ho name Bcero rjiacHOCTb— 
orpaAa HHTepecoBb noAcyAHMaro—oaho n3b BaxcHHXb ycjiOBiii 
npaBMJibHofi 3aiųHTH. „PetįjopMHpOBaHHbifinpoiĮeccb, bboah rjiac- 
HOCTb, pyKOBOACTBOBaJICH T’fcMb, HTO Bb TJiaCHOMb IipOH3BOA' 
ctb^ TpyAH*fee  HapyniHTb npaBa noAcyAHMaro“. Hapynieme 
npHHijnna rjiacHOCTH—cymecTBeHHofi rapaHTin npaBOcyAia—BeAerb 
6e3ycjiOBHO Kb OTM'fcH’h npnroBopa Bb KaccaųioHHOMb nopnA- 
Kb2). H'bMb čojrfee npaBbiMb nyBCTByeTb cečn noAcyAHMbin,

!) Mojkho npejĮCTaBHTb TaKoe nojioiKenie, Koma cynoroBOpeHie cb caMaro 
HanaJia He npeanojiaraeTCJi h He OHainaeTCH, bch jrfcflTejibHocTb 3amHTHHKa 
npoxoAHT,b B'b cįjepi BH'fecyneČHoft h HanpaBJieHa Kb AocriDKeHiio onpeji&ieH- 
Haro peayjibTaTa, KOTOpbiMb h HcnepnbiBaeTca ero noMomb h 3acTynHnqecTBO. 
TaKOBO, oTuacra, BbicrynjieHie 3auxHTHHKa 3a TaKoro noA3amnTHaro, BbiaaųH ko- 
Toparo TpeSyeTb apyroe rocyaapcTBO (3KCTpa«HiiiH). Ko/nmecTBO noao6Hbixb Atab 
pacTeTb BCJi'feftCTBie 3aKaioqeHiH Me>KAyHapojiHbixb AoroBOpoBb o Bbmaui npecryn- 
HHKOBb h ycHJieHiH cpean rocynapcTBb Haaaaa b33hmhocth h cojmnapHOCTH Bb aioft 
oSaaCTH. Bb A±JiaXb 3THXb BJllHHie 33IHHTbI npOBBJIHeTCH HbIHt AOBOJIbHO HHTeH- 
chbho. Ho ynacrie npn paspimeHin T8KHXb A'fcjib cyna BMpajKaeTca Bb o«ieHb 
CKpoMHoft (įopMt. TaKb, no KOHBeHiiiflMb o Bb«aqt npecTynHHKOBb, 3aKjnoqeHHbiMb 
MeHCAy cofioio npHfiaOTiftcKHMH rocyaapcTBaMH, tojibko OTHOCHTejibHO BbiAaaH Jiniia, 
oČBHHJieMaro Bb coBepnieHin nojiHTH^ecKaro npecTynjieHiH, coeAHHeHHaro cb jrbflHi- 
eMb oČme-yroaoBHbiMb, BbmocHTb pinieHie cynb c-rpaHbi, Kb KOTopoft ofipameHa 
npocbSa o BbiAaų-fe. KoHBeHuin h MexcayHapOflHbie usus’bi MoryTb oaepHHTb 
h 6ojite ninpoKO pow> cyaa Bb 3THXb jrhjiaxb. Bb ocTajibHOMb BČe p-bmaeTCH 
npoKypopoMb h AHnaoMSTaMH. Ho, Bb oSmeMb, pafioTa 3ainnTHHK3 o6Hapyxcn- 
BaeTCH Bb HanCoate apKOMb cB'h'rb nMeHHO Ha Hauptverhandlung. Sjrfccb 
sH«po“ A'fcjia, 3A"facb B^Heiib TpyaoBb h ycn'bKa 3amnTHHKa.

2) Cm. pini. Yr. Aen, CenaTa 1873 r. N° 20. HtcKOJibKO HHaae p'hui, 
1868 r, M 38.
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T'hM'b čojrfee čyzierb ohts cTpeMHTbCfl kt> rjiacHOCTH h nydjin1!- 
hocth. no saM-fenamE) oahopo yneHaro, nyčJiHHHOCTb npoH3- 
BOflCTBa yKp'fenjisie'rb AOB'bpie HeBHHOBHaro h A'feHCTByerb ycTH- 
McaiomHM'b h yupynaiomHM'b oGpasoirb Ha BHHOBHaro. Bis BHAy 
ocočoft BaMCHOCTH npHHnnna rjiacHOCTH cocTaBHTejiH cyAe6HHXT> 
yCTaBOB’b HaniJIH BOSMOHCHbIM’b OrpaHHHHTb ee TOJIbKO B*b  oco6o 
yKa3aHHbix,b cjiyqaHX'b KpaHHefi HyjKAbi ajih orpaiKneHia B’bpbi, 
HceHCKofi necra, npaBi, ceMeficTBeHHbix,b h npon. BnocjrbACTBiH, 
HMeHHOB'b 1887 r., npaBO cy^a 3aKpHBaTb ABepH sachAsnifl 6m- 
JIO 3HaHHTeJIbHO paCIIIHpeHO. npH STOMT*  H MHHHCTpy lOCTHIliH 
npeAOCTaBJieHOA'fejiaTbpacnopHHceHie o 3aKpbiTiH ABepeii. 3to npaBO 
MHHHCTpa HBJIHeTCH H’feM'b-TO H HCKJHOHHTeJIbHblM'b H MaJIO Ha- 
AOKHblM'b. MHHHCTp’b IOCTHUiH, paCHOpJOKaUCb O 3aKpHTiH 
ABepefi no nojiHTunecKHM'b coočpaHceHiHM’b, He 3Haerb,—He 6yay- 
HH OČbIHHO 3HaK0M*b  CO BC'feMH OČCTOflTeJIbCTBaMH JŲfejia,—KaKb 
3T0Tb aKTb OTpa3HTCH Ha XOA'b npOIĮeCCa. 3A^Cb H 3aiUHTa JIH- 
IIieHa BO3MO3KHOCTH HTO-JIHČO BO3pa2KaTb. npaBO MHHHCTpa Ha 
3aKpbiTie ABepefi 3acb,n;aHifl coBepuieHHO He bjokctch cb coBpe- 
MeHHbiM’b npoųeccoM'b h HBJiHeTCfl rjiaBHbiM’b oGpasoMi, Hapynie- 
HieMT> npaB^b 3amHTM. MejKjiy t^m-b mhhhctpbi, KaKi*  noKa3bi- 
BaeTb npaKTHKa npeMCHHH H HbIH'fclIIHHH, BeCbMa CKJIOHHbl KT> 
HCnOJIb30BaHilO 9T0H M'fepbl 1).

i) 3amHTHHKi> Bejierb a^jio Tani,, KaKT> fiynTo HHKaKoft nyfijinKn bt» 3ajit 
H'hrb, h He oSpamaerb BHHMaHia Ha to, hto roBOpsm. h 6ynyn> roBopHTb, nn- 
myrb h 6ynyrb nncaTb bt> npecct o n'bJi'fc. (Bi> HopMajibHbixT> ycjiOBto'b npoH3- 
BOACTBa AtJia, He cdmecTBeHHoe MHiHie jiojihcho pyKOBOAHTb cya.OM'b, a, Hao6o- 
pOTb, cyjn> AoaaceH'b BJiiflTb Ha oSmecTBeHHoe MH^Hie). Ho bt> to a<e BpeMa 
3anjHTHHKy He cjifyiyeTb ynycaaTb h3t> Bi-uy BO3MOHfHoe BJiiHHie nyfijiHKH h Boočme 
očmecTBeHHaro MHtHia Ha cy^efi h npnroBop-b. HHor.ua HeoiKHjiaHHbiii cMtob 
bt> nyfijiHK'b, anjioAHCMeHTbi, noHBHBinaacH Ha JiHiit toto hjih hhoto cJiyniaTejifl 
yjibJČKa pijih noKa3aBHiiacH Ha rjia3axi> cae3bi bt> coctohhih CHJibHO noBJiiuTb Ha 
cyjibK) h npeflptiHHTb Bce a’fcjio. 3am,HTHHK'b He AOJDKeH'b ocTaBaTbca rjiyx"b h 
cjrhm, ko BceMy 9TOMy. OcofieHHO He noaoSaerb eMy bt> qeMi>-JiH6o npoHBJiHTb 
Bbi3biBaiomee OTHonieHie kt> nySjiHK'b h oSmecTBeHHOMy MHtHiio,

06-b OTA"fejibHbixT> 4)yHKųi5ix’b 3amHTH Ha cynoroBopeHiH 
6bijia yace p'hnb (supra). 3,zŲbcb BMA'bJiHM'b h pa3CMOTpHM’b ocočo Ty 
(jjyHKiiiio, KOTopan onpeĄ'fejuieTCH MeTaMop(J)O3aMH, npoHCxojyb 
IIĮHMH Hep'bAKO CTj OČBHHeHieM’b Ha CyA'b. 3TH MeTaM0p(j)03H 
KacaiOTca ochobti ABHHceHin nponecca Boočme, ho bt> HHx,b 
KpoBHO 3aHHTepecoBaHa 3amHTa. SaTponeMT, npoČJieMy H3- 
M-bHeHiH oČBHHeHin, bt» cbh3h ct> nojiOHceHieM'b 3amHTbi, npaBa
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KotopoH par exeellence 3aKOHOAaTeAbCTBa co6ctbchho h cTpeMflTčrf, 
orpaaHTb npH perjiaMeHTaųin stoh npo(>AeMbi.

Cb tohkh sp'fcHiH CTporaro npHM'bHeHifl HanaAT, odBHHHTeAb- 
Haro npoųecca, pa3i> npeA'bflBjieHHoe oČBHHeHieHe ąojdkho Bapb- 
HpOBaTbca ao KOHŲa. B*b  cayna'b, ecAH 6bi oČHapyaauiocb Ha 
cyA'b, hto noAcyAHMbiii yAHnaeTCsi bt, khomt, npecrynAeHiH, h^mt, 
to, KOToparo KacaeTca nepBOHanaAbHoe odBHHeHie, oht, Ao-zuKem, 
ČblJFb 6bl 6bITb OnpaBAaffb, Cb T'bM'b, qTO nO BHOBb OČHapyiKHB- 
ineMycfl npecTynAeHiio ca^aob3ao 6m BO3(5yAHTb Apyroe A"bJio 
COCT3BHTb Apyroil OČBHHHTeJIbHblH aKTb. 3tO—npiiHIIHn'b OrpaHH- 
neHHaro pa36HpaTe/ibCTBa Grundsatz der beschrankten Cognition. 
nOACyAMMOMy, npH 9TOH CHCTCM'b, A^eTCH nOAHafl BO3MOJKHOCTb 
nOArOTOBHTbCfl KT» HOBOMy OdBHHeHlK), OnJITb OpraHH3OBaTb 3aiHKTy, 
H3dpaTb 3aiIĮHTHHK0B'b COOTB’hTCTBeHHO HOBOMy odBHHCHilO 
H T. A.

J) Ecjih noAcyAHMOMy BMkHHJiocb bt> BHHy no oČBMHHTejibHOMy aKTy yMbiin- 
JieHHoe ySiftcTBO nejiOBiaa nyreM* nojpKora 3aaHifl, bt> KOTopoMt nocjrh,HHift na xo- 
Ahjjch, to npn HeAOKaaaHHOCTH yMbicjia yfinTb no^cy^uMbifi 6ynerb onpaB^am,, 
ho npoTHBT> Hero Moacerb fibiTb 3aTiMi» BO36yHcaeHO hoboc fltao no oČBHHeHiio 
bt> nojpKorb. Caynaii Šerne, cm. Rosenfeld, Deutsches Strofdrozessrecht, II, 1926, 
S. 51. TaMi, ace apyroil anytai!. H^kto BopBaaca bt> nyjKyio kohk)hihio h Ha- 
Hecb noBpeJKAfinie aoniann, aa6bi oHa He Moraa yųacTBOBaib bt> Sirazb. JIo- 
inajib OTB aToro najia. flocaraTeab cnepBa očbhhhjicsi bt> He3aKOHHOMT» BTOpace- 
hih, ho 6buii> onpaBjiaHT>. 3a 9thmt> nocaiAOBaao oČBHHeHie bt> TJDKKOM'b no- 
BpeameHiH qy>Koii Benin (H3yBi«ieHie CKOTa) h 3aTfcMT» ocynmeHie,

HanaAO „orpaHHneHHaro pa36npaTejibCTBa“ npnHHTO bt> 
AHTAiH, bt» KOTOpofi Bce, hto He boiiiao B*b  Indictmente, t. e. bt, 
oČBHHHTeAbHbiH aKTb h o hcmt, nocA'bAniii He ynoMHHyA'b npn- 
MO HJIH KOCBeHHO BT> COUntS, T. e. BĮ, H3AO3KeHlH odCTOHTeAbCTB’b 
A’bAa h bt» onHcaHiH codbiTin npecrynAeHiH, He noAJieJKHTb pa3- 
ptineHiio Ha cyA'b ’)• Ha KOHTHHeHrb EBponbi, Haodoporb, npn- 
HHTa, KaKT, KSB-bCTHO, CHCTeMd OČUĮeH peKOrHHIIlH, HCKAIOHaiO- 
meft B03M0HCH0CTb MHOTHX'b npHBAeneHifi no OAHČMy H TOMy ace 
A’bAy, KaHCAHfi pasT, no HHOMy npaBOBOMy ocHOBaHiio, Cb Apy 
rož lopHAHnecKoii tohkh sp'bHin (jedesmal unter anderen recht- 
lichen Gesichtspunkt). HeMbiCAHMO bt, TepMaHiH, htočm boa* 
OAHHMTb lopHAHHecKHM'b yrjiOM'b ap^Hia HeAOB'bK’b 6wn> onpasAam, 
h B*b  to ace BpeMH noAi> ApyrHMT, standpunkt’oM'b ocyHCACH'b (Rosen- 
feld). nosTOMy pa3"b BO36y»AeHHoe A’bAO aojdkho 6biTb ahkbhahpo-
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6ano, Kama 6bi hobhh odcToaTeAbCTBa bo BpeMa cyAoroSopemH 
hh bo3Hhkjih. B’b repMamH AOnycKaerca ocyiKAeme noAcynHMaro 
Ha ocHOBaHiH hhoh CTaTbH 3aKOHa, H'bM'b Ta, KOTopaa yKa3aHa 
6bi.na B’b 3aKJnoqeHiH 0611 OTKpbiTia cynoroBOpema (in dem Be- 
schluss ūber die Erofnung dės Hauptverfahrens), ho noAcyAHMbift 
oGt. STORTb npeABapHTejibHO npeAynpeacAaeTca, h eMy AaeTca 
BO3MO?KHOCTb 3aiIŲimaTbC5I. TaKHCe B’b CJiyaa’k BO3HHKHOBeHia 
odcTOBTejibCTBa, cneąiajibHO B’b 33K0Hk npeAycMOTpbHHaro bt» 
KanecTB'b yBejinmiBaioiųaro Mkpy HaKa3ama. SIcho, hto npaBa 
3antHTbi 3,nicb 3HanHTejibHO ypk3aHbi. Xoth 3amHrb npeAocraB- 
jiaeTca npaBO npocHTb OTAOHCHTb A'k-ao, ho 3to npaBO očyc^OB- 
JieHO MHOrHMH peKBH3HT3MH, HMCHHO: nOACyAHMblH AOJDKCH'b 
OTpHIĮaTb BHOBb OTKpbIBiniaCH Ha CyAeČHOM’b CJkACTBlH OČCTOfl- 
TeAbCTBa, H3MkHaiomia cocTaBi*  npecTyn/ieHifl hah Bejiymifl K*b  
yBejiKneHiio HaKa3aHia, h yTBepiKAaTb, hto 3amHTa HeAOCTaToaHO 
no.nroTOB.neHaJ). H3JioaceHHyio cHCTeMy očmaro pa36npaTeAb- 
CTBa od'bHCHsnoTb CTpeMAeHieM’b pa3T> HaBcerAa AHKBHAHpoBaTb 
HanaTOe Ab-ZIO, He BBOAHTb MHOJKCCTBa npOH3BOACTB*b  no OAHO- 
My TOMy ate a^hhiio. TaKoe crpeMJieHie, caMO no cebt, Bnojnrb 
ecTecTBeHHO, eMy Moacerb npHHecra rh hah hhhh acepTBbi h 
3aniHTa.

1) Strafprozessordnung, § 365 (cpBH. Rosettfeld, op. cit., S. 50, Craf zu 
Dohna, das Staafprozessrecht, 1912, 169 f.),

2) Yct. Yr. Cynonp, crr. 752, 753, O5t>hchht. 3aHHCKa Kt npoetcry ycT. yr. 
Cyjionp. 1863 r., crp. 360, Po3hht», yroaoBHoe Cynonp. 1916, cip. 504 m ca.

no HaineMy npaBy, KaK’b h no repMaHCKOMy, noAcyAHMbiii 
MOHcerb dbiTb ocy>KAeH'b 3a npecTynHoe A'tHHie, He npeAycMOT- 
p'bHHOe B’b OČBHHHTeJIbHOM'b HKTfe, HO OČHapyHCeHHOe BnepBbie 
Ha cyaeČHOM’b CA'bACTBiH. ToAbKO Kor^a oho no 3aKOHy noA- 
Bepraerb noAcynHMaro HaKa3aHiio dojrfce crporOMy, H'bM'b Aka­
me, B’b TOM'b aKrh onpeA'fcjieHHoe, Afcjio BHOBb HanpaBJiaeTCH kt> 
npeAsapHTejibHOMy CAkACTBiio, ecAH 3to OKaaceTca HyacHHM’b, 
h kt> cocTaBJieHiio HOBaro oČBHHHTejibHaro aKTa no BckM’b npe- 
CTynHMM'b A'kHCTBiHM’b noAcyAHMaro2). TamiMi, o6pa3OM'b h y Hacb 
AO3BoaaeTca ocyAHTb cHAJimaro Ha cnaMbk noAcyAHMbix,b 3a coBep- 
ineHHO HHoe npecTynAeme cpaBHHTejibHO cb rhM'b, KOTOpoe 
nepBOHanaflbHO BM'kHHAOCb eMy B’bBHHy, aTOHOBoe npecTynaeHie mo- 
acerb oČHapyacHTbCH B’b Aiodofi MOMeHTb cyAedHaro cA'bACTBia,—• 
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H fl-kzio 6yAen> pasp-feineHO. TaKOBa 6yKBa 3aK0Ha. BancHO TOJit>- 
ko, ttočm noAcyAHMOMy He rpo3HJio dojrfee tjdkkoc HaKa3aHie. 
A ecjiH h rpo3HTb yBejiHneHie HaKa3aHiH, to Bce ace h STOMy He 
npHAaeTCH 3HaneHie bt> cjiyna'fe, KorAa He caMoe npecTynjieHie 
M3M'bH5ieTCii, a jiHinb npHČaBJiHeTcsi kt* HajiHHHOMy npecTynzieHiK) 
HOBbifi $aKTb, ycHJiHBaiomiH penpecciio. Hto xce KacaeTca npaBi, 
3amHTbi, bo3mohchocth yxyAnieHin esi nojiOHceHisi, hco6xoah- 
MOCTH AaTb efi BO3MO2KHOCTb nOArOTOBHTbCH H IIp., TO HaiHT, 3a- 
kohtj coBepnieHHO He 3aAyMMBaACsi Hajvb stumt. bt> ashhomtj cjiy- 
na-fe, STHMb BonpocoMb He 33HHMajicH. Ho npaKTHKa CMSirmuia 
A'bficTBie Haniero 3aKOHa bt* nojib3y 3aiųHTbi. flo pa3T.HCHeHiio 
CeHaTa, Kor^a Ha cyAeČHOMb cjrfeACTBiH oČHapyjKHBaeTCsi TaKoe 
yBe^iHHHBaiomee BHHy odcTOHTejibCTBO, KOTOpoe H3MfeHsieTT> ot- 
B'bTCTBeHHOCTb noAcyAHMaro, cyąb o6H3aHb nepeA'b 3aKjnone- 
HieM’b cjifeACTBisi npeAynpeAHTb no^cy^HMaro o nocTaHOBKfe bo- 
npoca no STOMy odcTOsiTejibCTBy h astb eMy B03M0HCH0CTb npH- 
roTOBHTbCH Kib 3amHrfe. „Ecjih nepBOHanajibHO BbiCTaBjieHHoe 
npOTHBb nOACy/ŲlMarO Bb OČBHHHTeJIbHOM'b aKTfe OČBHHeHie Ha 
CyAeČHOM’b CjrbACTBiH HSM'felIHTCH BT. CMblCJI'fe yCHJieHlH yrOJIOB- 
HOfi OTB'bTCTBeHHOCTH nOACyAHMartf, T3KT>, HTO H BOnpOCbl no- 
CTaHOBjieHbi He no nepBOHanajibHOMy oČBHHemio, a no H3M,fe- 
hhbihhmch Ha cyA'h očcTOHTejibCTBaM'b, to npeAC'feAaTejib o6h- 
3aHT> npeAynpeAHTb noAcyAHMaro, hto oht> Moacerb noABepr- 
HyTbcn OTB’feTCTBeHHOCTH, npeBbiniaioinefi Ty, KOTopan npeAy- 
CMOTp'feHa BT» o6BHHHTeJIbHOM*b  aKTfe“ 1). HT3KT. CeHaTb OTKpH- 
Baerb HfeKOTopbin npocTopb jum npnroTOBJieHisi 3aniHTH npn 
H3M^HeHiH OČBHHeHlH HJIH, KaKT> npHHHTO 3T0 Tenepb H33bIBaTb, 
npn H3M,feHeHiH npaBOBoft tohkh sp'feHifl, Veranderung dės recht- 
lichen Gerichtspunkten, no KpafiHefi M'fep'fe, jum rfexb cAyHaeBb, 
KorAa npecTynHoe Aksime, no cymecTBy, ocraeTCH to xce, ho 
(JjaKTHHecKiH cocTaBi. H3MfeHaeTCH npoTEBTi noAcyAHMaro. Kaca- 
TeAbHO ace cjiynaeB'b, kotas odHapyncHBaeTcn coBepineHHo Apy- 
roe npecTynHoe A'kflHie, paBHoe hjih MeHbinee, CeHaTb HHK3KHXb 
pyKOBOAfliAHX'b Hanajrb He Aaerb. OAHaKO h B*b  stoh cHTyauiH 
3amHrfe AOJDKHa 6htb AaHa BO3MO»CHOCTb npHroTOBHTbcn. Xa- 
paKTepHO, hto CeHarb bt> cBOHXb pa3bHCHeHiflX’b npeACTaB-

!) P'bm. yr. Kace. Aen. CeHaTa 1875, Ns 66, 1871 r. N2 1552, 1868 r. 
M 72.



jiaeTb oiiepHpOBaTb Tkivrb saKOHOMij, B'b cnay KOTOparo no Hdj 
BOMy AOKa3aTejibCTBy, npeacTaBJieHHOMy kskok-jihčo CTOpOHofi, 
cyA*b  o6»3aH'b aaTb npoTHBHOH cropoHk BO3M0>KHbCTb npnroTO- 
BHTbCH K*b  COCTB3aHilO, npH HCM'b OTb Cy.Ha 33BHCHTb H OTJIO- 
MCMTb OKomjame cyaeČHaro cjikacTBia ’). Ecjih TaKb, to noneMy 
npaBHJio 3to He akficTBOBajio 6bi Toraa, Koraa npeacraBaeHO He 
HOBoe AOKa3aTe<zibCTBO, a HOBoe oČBHHeme? orpaacaenia hh- 
TepecoB'b 3amHTbi, bo Bckx*b  cjiynaax'b, rak Heo6xoaHMO „npm 
roTOBHTbcn Kb cocTH3amio“ npH H3MkHemH oČBHHema, cyay HaA- 
jiejKHTb, Ka3ajiocb 6h, npeaocraBHTb Kb TOMy BO3MO2KHOCTb. Ha- 
HaJIO 3TO AOJDKHO A'bfiCTBOBaTb He B'b TOfi JIHHIb Mkpk, HTO nOA- 
cyjĮHMOMy rpO3MT'b yBejmneHie TOJibKO Hanasama 3a to ace aka­
me, ho h B'b toh, hto eMy rpo3HTb ocyacaeme 3a HHoe akame, 06- 
aoaceHHOe OaHHaKOBbIM'b HJIH MeHbHIHM’b HaKa3aHieM'b, eCJIH Ha- 
CToabKO H3MkHH<nocb nojioaceHie Bemeti, HTO akJIO He MOHCerb 
naTH aajibine očbinHbiM'b nopaaKOM'b. H B'b stomt* nocakaHeM'b 
cjiynak 3amHTHHKb TaKace BnpaBk aoČHBaTbca npeaocraBJieHia 
eMy cpoKa Ha npiiroTOBJieHie Kb 3amnTk, a npH Hya<ak n ot- 
cpoaKH OKomiama cyaeČHaro cakacTBia.

*) Cm. Yct. Yr. Cyaonp. ct. 734.

2) OfiiHCHnTe^bHafl 3anncKa, t. 3, 1900, cip. 292.

no nocTaHOBjremio npoeKra HOBofi p ea a imi h Yct. yr. Cyao- 
npoH3BoacTBa, aonycKaeTca nocraHOBKa Bonpoca oč'b oČHapyaceH- 
H0M*b  Ha cyaeČHOM'b cakacTBin apyroM*b  npecTynHOM*b  akamH noa- 
cyanMaro, KpoMk toto, 3a KOTopoe okh npeaaH'b cyay, He įmanė, 
KaKb cb corjiacia noacyaHMaro n Jimiib B'b tomt> caynak, ko* 
raa oho no 3aK0Hy ne noaBepraeTb HaKa3aHtio čojike CTpo- 
roMy, nkMij akame, B'b oČBHHHTeabHOM’b aKTk onpeakaeHHoe. 
PeaaKTOpH npnHajm bo BHHMame, hto caynaimo oČHapyaceHHoe 
Ha cyak yKa3ame Ha HOBoe nocaraTejibCTBo, ynHHemioe noacy- 
aHMMM’b CBepK-b toto, KOTopoe cocTaBJiaeTb npeaMerb cyaed- 
Haro cjikacTBia, He Moacerb 3aKJiionaTb B’b ce6k Heo6xoanMbix,b 
rapaHTifi nojiHOTbi H3CJikaoBama h ocHOBaTejibHOCTH oČBHHema, 
npH neMT) nocraHOBJieme nparoBopa no akJiy, no KOTopoMy noa- 
cyaHMbiii He čbijrb npeaaH'b cyay B'b ycraHOBJieHHOM'b nopaank, 
Hapymaerb ocHOBHyio cncreMy yrojiOBHaro cyaonpoH3BoacTBa * 2). 
TaKOBij Bsrjiaa'b npoeKTa. Ho ecjm Ha nonBk akficTByiomaro npa- 
Ba h He naTH TaKb aaaeKO, to, bo BcaKOMT*  caynak, mm MoaceMb 
nocTaBHTb Ha MkcTO „coraacia noacyaHMaro“ (o KOTopOMb ro-
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Bopirrlj noMflHyTOe npaBHJio IlpOeKTa) 6ojrhe odbeKTfcBHHH ftd 
cTyjiarb „npeAocraBJieHiH bo3mojkhocth npuroTOBUTbcsi Kb cocth-- 
3aHiK)“, h Tor,n;a nojiy^HMb to, hto AMKTyeTCJi HacyiųHoft noTpeč- 
HOCTbio npaKTHKH h neiny He HaHji.eM'b cepbe3Hbix,b npoTHBono- 
Ka3aHiž h bt> y’cTaB'b Yroji. Cyaonp.

Bonpocb o bošmojkhocth 3amHTH Bb OTA'fcjibHbiXb cjiyua- 
ax'b „npeBpaiųeHifi oČBHHeHifl“ Ha cya'b samHTHHKb Moacerb h 
JĮOJDKeHb CT3BHTb Ka^blH pa3b BO BCefi nOJIHOT'b H CO BCeii CHJIOfi. 
CKOJibKO 6h hh 6biJin HeonpeffbneHHH n Aaace He6jiaronpiflTHbi 
Ha nepBHŽi B3rjumb rfe hjih hhhh nocraHOBJieHisi ycraBa Yr. 
Cya., 3aK0Hb, Bb o6meMb, He TepnHTb, htočh 3antHTa BCTp'b- 
THJiacb Ha cyA'b cb HeojKHjįaHHOCTHMH, ciopnpH3aMH. Koma 
ciopnpH3b oČHapyncHJicsi Bb BHjŲh TaKoro HSM’bHeHia o6bh- 
HeHlH, ČJiarOAapSi KOTOpOMy CTHHOBHTCH HeBO3MO»HOfi HJIH 3Ha- 
HHTeJIbHO 3aTpyAHHeTCH 3aiIĮHTa, 3aiIĮHTHHKb AOJDKGHb CA'bjiaTb 
H3b 9T0T0 COOTB'feTCTByiOIIĮie BHBOAbl H flOMOraTbCH OTCpOHeKb, 
Bce paBHO H3M'i>HH<ziocb jih o6BHHeHie Kb xynjiieMy hjih Kb Jiyn- 
uieMy. (K yjiyqnieHHoe TaKHMb o6pa3OMb o6BHHeHie Moacerb npnnH- 
HHTbMHoro 3Jia noA3aniHTHOMy, h npOTHBb HeroHa.no čopotbchbo 
BceopyadH 3H3HiH h nonroTOBKH). 3amHTHHKb He Moacerb pa3CHHTbi- 
BHTb Ha „aBOCb“, He AOJDKeHb CTynaTb Bb HeH3B'bCTHOe, He JIOJDKeHb 
AaTb yBJienb ce6a Ha HeB'bnoMHH, HeH3Cjrfa,z{OBaHHH5i HMb no3H- 
ilin. OHb He nrpoKb, Hnymiii vabanąue. OTb 3anj.HTHHKa, 3a cnHHofi 
KOToparo CHAHTb ne.zioB'bKb, Hcnymiii p'fcnieHiH CBoeii cynbčbi, 
Tpe6yiOTCH očayMaHHHe, B3B,feniaHHbie h cepbe3Hbie mani bo 
BeeMb, CTaJIO 6bITb, H Bb BOnpOC'fe, npHHHTb JIH C0CTH3aHie HeMejĮJįeH- 
HO Ha BHOBb OTKpblBIHeftCH II03HIUH, HJIH OTKJlOHHTb eTO £0 6o- 
jrbe noAXOAHmaro MOMčHTa ’). Hane^cna 3aiųHTHHKa Bb sTOMb—He

Ci> apyroii ctopohh, He;ib3fl jjonycKaTb, hto6h nponypaTypa npeffbflB- 
jifljia oSBHHeHia Ha „aBOCb“, pa3cqmbiBaH BnocjrhHCTBin nxi> H3M±HflTb h yaya- 
maTb, bt> cjiyHa'h 0Ka3aBineficfl hbjio6hocth. rpa>Kn.aHHH'b He aojnKeH'b craTb 
oC'beKTOM'b npoKypopcKHX'b aKcnepHMeHTOB'b h noca>KeH'b nydnuHHo Ha cnaMbio 
no«cynHMbix,b hjih Toro, HTo6bi Boo6nie H3cntaoBaTb, coBepmnjrb ma. ohi npe- 
CTynneHie h, SBeHTyaabHO, KaKoe hmchho. Actor de re sua certus esse debet. 
Vargha, op. cit., S. 596.—Kohchho, ptab mierb Bce BpeMH o cepbe3Hbix,b, 060- 
CHOBaHHbix'b, onacHbixb 3arpyflHeHiHxt npa H3M'bHeHin cymecTBa odBHHeHia. 
KaMtHeHie KBajiHįHKauin npecTynaeHifl HHoraa 3Ha»ieHiH He HMierb, ecjin yace 
rb caMaro Hanajia bhaho čbijio, hto KBajiHįKKanifl, aaHHan odBHBHTejibHbiM'b 
aKTOM*b,  dbiJia ouiHČOHHa. Bi> stom-h OTHomeHiH npuMlnseTCfl npaBHno, hto 
OKOHHaTeabHoe noABeaeHie npecTynHaro fliflHin nojrb 3aK0Hi> npHHajuieiKHTb 
cyay, piniaionieMy Aiao, h hto „BCHKoe jrfejio onpejrbJiaeTCH cpaKTaMH, a He toS

HeroHa.no


**- 179 —

■fojibko Ha čyKBy 3aK0Ha, ho h Ha cnpaBea^Ufioe yGMOTp^Hie 
cyAa. Me>KAy cy^OMi. h 3amnTHHK0Mi> AOJDKeH’b Tyrb coTBOpHTb- 
CH (KaiCb H Beeina), B3aHMHbIH BHyTpeHHlŽ KOHTaKTb, B33HMH0e no- 
HHMaHie. 3anĮHTHHKy He cjrMyerb co3AaBaTb y upyrEocb Bne- 
HaTjrbHie, hto OH*b  c/iHniKOM'b onacjiHB'b, He yB'fcpeH’b B'b ceč'b, 
He p’bniHTejieH’b hjih—hto eme xyxce—hto oht> roTOB'b Bocnojib- 
3OB3TbC5I CjyHaCM'b, HTOČbl 33THHyTb A'fejIO nyTCMTi HeHyHCHbIX'b 
OTcponeicb h OTKjiaAbiBaHiM .zvbjia. Ho MyncecTBeHHO OTKJiOHHTb 3a- 
HeceHHyio pyicy oČBHHeHia, Kor.ua kt> HeMy hco6xohhmo 
eme TOTOBHTbCH, H 9T0 AHKTyeTCH Cb HeH36'fc>KHOCTbK) CaMHMH 
odcTOHTejrbCTBaMH AaČH cyAeČHan „nrpa*  6bwia paBHaa h

HecTHaa (fair play),—3amHTHHKb o6si3aH’b CHHTaTb oflHofi hst.

KBa/iHįHKauieft, KOTopyio naiorb stumt, $aKTaMT>“ CTOpoHbi (Cm. pini. Yr. JJe- 
napT. CeHaTa, 1876 r. JMs 252, 1873 r. Ns 981, 725, 1871 r. N° 1473). Ho bt> 
HiKOTopbncb KCKJiiownTejibHbiX’b yc/ioBiax'b to >xe npaBO Ha npenBapHTejibHyio 
nonroTOBKy mojectt, npnHajiJiex<aTb 3aniHTHHKy h bt> stomt, cjiynai, xoth 6bi 
įjaKTbi ocTajincb rh ate, ocoSeHHO, Kčma totb hjih hhoS (paKTb, oKaaaBiniftca 
BnocJiiucTBin cymecTBeHHbiM'b, bt> o6BHHHTeJibHOMT> aKTi ynoMHHyTb 6bun> Jinnib 
mhmoxoaomt>, 6e3T> npnjiaqH eMy cepbe3Haro 3HaaeHia. 06bhhhctch, Hanp., Hi- 
kto bt> noMimeHiH bt, BeKceabHOMT, fijiaHKi 3aBin0M0 Jio>KHaro Tenorą, speji- 
Haro juifl BeKceaeaaTejifl, Yr. Yji. ct. 613. rionyrao bt> o6BHHHTejibHOMT> aKrfe 
yKa3biBaeTCH, hto BeKceuenaTenb name nocTaBHJiT, Ha SaaHKi cyMMy, KOTopaa 
fibijia BbmnmeHa noncynHMHM’b h 3aMiHeHa upyroft, Bbicmeft. Ha cyjii o6bhhc- 
Hie no § 613 noniarayjiocb, h ofiBHiieHie npen'bHBJiaeTca y>Ke no § 440 bt> 
nepeniaai BbinojiHeHHaro noKyMeHTa. Moncerb 6biTb Taicb, hto 3aniHTHHKi> naft- 
flerb BO3MOHCHbIM'b npHHHTb HOBOe OČBHHeHie. Ho MOryrb SblTb KT> TOMy H cepb- 
e3Hbia 3aTpyAHeHia: hjokho cocpenoTonuTb Bce BHHMaHie Ha hobomt, oGcTOHTejib- 
CTBi, ny>KHa 3Kcnepra3a, koto pas paHbine npencTaBJiaaacb HecymecTBeHHoft h 
t. n., cjiobomt> Heo6xojiHMO npnroTOBHTbca kt> hoboA 3aniHTi. (Koma bt» odBHHHTeJib- 
homt> aKTt o nepejĮ-fejiKi BOBce He ynoMHHa/iocb 6bi, mm HMiuiH 6m 3jrhcb an- 
ctm0 bhat> nepexona ott> ohhoto ofiBHHeHia kt» upyroMy paBHoft chjim, ct> tohkh 
3ptHia HaKa3aHla). Tanie cjiyaan Ha npaKTHKi nonaaaioTCH.—He nrpaiOT'b pojin« 
no donbinefi nacra, H3MiHeHia bt> onpeji'fejieHiH MicTa h BpeMeHH coBepmeHia 
npecTynjieHia hjih npejiMeTa (o6T>eKTa) npecTynHaro nocaraTejibCTBa: eadem res 
eadem lex. HanpiiM’fep’b: no oČBHHHTeJibHOMy aKTy B3HTKa hhhobhhkomi> noJiyne- 
Ha 6bwia abh coBepmeHia ohhoto niftcTBia, a Ha cyni BbiacHHJiocb npyroe. H. t. n.

x) MoaceTii cjiyaHTbca h Tam, hto, ecjin 3aniHTHHKi» He noTpedyeTT> non- 
totobkh, cyjiT, aro cniJiaerb 3a Hero, h6o caMi cyAT>, He B3Hpaa Ha OTcyTCTBie 
xonaTa0CTBa 3amnTHHKa, Moacerb npenocTaBHTb eMy BO3MOH<HOCTb nonroTOBHTbca 
h aa>Ke OTJio>KHTb jŲia stoto niuo, ex officio. no 6oabine0 nacra, Tanoe nojio- 
aceHie cBHniTeJibCTBOBaJio 6m o BecbMa cnadoMT, noHHMaHin 3amHTHHKOMT> CBoeft 
pOJIH, CBOHXT> o6a3aHHOCTeft H npaBT>.

Kor.ua
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čBOiixb BaiKH-fefiinHXT> o6fl3aHHOCTeiiJ). CaMo codoio pa3yM'fceTČ5Ž, 
tJTO 3aniHTHHK'b CJTbAHTb 3a T'feM’b, ™6bl nOA3amHTHHii He pHC- 
KOBHJTb SbITb OCyJKASHHblMb 3a IipeCTyiUieHie, O KOTOpOMb He 
TpaKTOBa^IOCb BOBCe Ha CyaeČHOM'b CJrfeACTBiH H O KOTOpOMb 
BnepBbie 3aroBopHJib nponypopb B’b cBoeft odBHHHTejibHofi p'bmi 
hjih ynoMHHyjrb cyA'b B'b CB0HXb Bonpocaxb. 3to KacaeTca Bb 
paBHOfi M’fep'b H OČCTOHTeJIbCTBb, KOTOpbIH, no 3aKOHy, pa3CM3T- 
pHBaiOTCH KaKb yBejiH’iHBaiomifl BHHy.

Tohho TaKHce Ha 66h33hhocth 3am,HTHHKa jieMCHTb cjrfcAHTb, 
HTOČbi He npeA’bSBJifljiHCb a/ibTepHaTHBHbifl oČBHHeHisi. BnponeMb, 
3a aTHMb HaČJHOAaerb Bb TaKofi: »e M'bp’b, KaKb 3amHTHHKb, 
caMb cyAbex officio. 3aK0Hb 6e3ycjioBHO BocnpemaeTb ajibTep- 
HBTHBHblH OČBHHeHlH, pa3B^ ČH aJIbTepHaTHBa OTHOCHJiaCb Kb 
OČCTOHTejIbCTBaMb, HM'felOIUHMb ©AHH3KOBOe HJIH IIOHTH OAMH3KO- 
Boe lopHAHHecKoe 3HaneHie npH onpejvbJieHin npecrynHaro a^h- 
H1H H HC H3MiHHK>mHMb erO CyiųeCTBa („yČHJIb TOnOpOMb HJIH 
ApyrHMb ocTpbiMb npeAMeTOMb“, „yMepTBHJia CBoero pedeHKa bo 
BpeMH pOAOBb hjih »ce cefinacb nocjrb pOAOBb*  !).

S 0 06b ajibTepHaTHBHwxb o6BHHeHiflXb cm. Rosenfeld, op. cit., S. 9.

2) CpBH. Friedmann: Systematisches Handbuch der Verteidigung, 1878, 
S, 380.

He HCKJiionHTejibHo Ha „cynoroBOpeHiH“, bo BpeMH rjiaB- 
Haro np0H3B0ACTBa (Haupverhandlung), npH3BaHb A’feficTBOBaTb 
3aiiĮHTHHKb, KaKb AyMaiOTb H-feKOTopue. Bb nocjrbAyiomHXb hh- 
CTaHiiiflXb eMy Talone npHHaAJiejKHTb niHpoKoe nojie Ą'bflTejib- 
HOCTH. Bb naCTHOCTH, OHIHČOHHblMb HBJIHeTCH BbICKa3MBaeMOe 
MH'bHie, hto Bb KaccaiiioHHoii HHCTaHųiH He MoaceTb ČHTb yace p'bHH 
o 3amHrb noAcyAHMaro h hto aA'hcb 3amHTHHKb—He aABOKarb 06- 
BHHaeMaro, ho 3acTynHHKb napyineHHaro 3aKOHa: Der Vertheidi- 
ger ist nicht mehr der Anwalt dės Angeklagten, sondern in er- 
sten Linie dės nach seiner Ansicht verletzten Gesetžes* 2). HeoA- 
HOKpaTHo cjiHinajiocb y Hacb H3b ycTb BecbMa aBTopHTeTHbixb 
ropHCTOBb, hto Bb KaccaiĮioHHOH HHCTaHixiH3aiiĮHTHHKb npeBpaiųaeT- 
ch Bb odBHHHTejifl cyAa, h6o TaMb tbophtch „cyAb Ha^b cy- 
AOMb“. Menuly rfeMb, no cymecTBy CBoero AOJira, yrojioBHbiž 
3amHTHHKb Bb KaccaųioHHofi HHCTaHųiH npoAOJDKaerb to ace 
A'bJIO npeACTaBHTeJIbCTBa, XOT5I Bb H'feCKOJIbKO HHOMb BHA’b, HH 
Bb KaKofi M'bp'b CBOHXb KanecTBb 3acTynHHKa nojicyAHMaro
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He TepflH. nOAOČHO TOMy, K3Kb B’b nepBOHanaJIbHOH HHCTaHIĮlH 
3amHTHHK'b ocB’bmaerb BC'b odcroHTejibCTBa A^Jia Bb nepcneK- 
THB'b HHTepecoB'b npeACTaBJifleMaro HMb junta—noA3amHTHaro, 
B'b KaccaiŲOHHofi HHCTaHiiiH 3aiiĮHTHHK'b pa3bHCHfleTb h HHTepnpe*  
THpyerb 3aKOHbI Cb TOfi TO^KH 3p^HiH, KOTOpafl MOJKerb ČbITb 
HaHČoji’fee ČJiaronpiHTHOH ajih noAcyAHMaro. H SA'hcb „očbeK- 
THBHOCTb“ 3aiIĮHTHHKa OTHOCHTeJIbHH B’b TOMb CMblCJTfe, HTO Ha 
3amHTHHK’b JieHCHTb 06H3aHH0CTb, He H3BpaiHaH CMbICJia 3aKČHa, 
He A'fe-nan HaAb HHMb HHKaKHXb „HajKHMOBb“, OTrfeHflTb Ty ero 
CTOpOHy, KOTOpan H^erb Ha no/ib3y noflcyzuiMOMy. Pa3rpaHHHe- 
Hie Tyrb HeBO3MO»HO h HepaųioHajibHO. B'b KaccaųioHHOH hh- 
CTaHHiH npaBOBbia cpeACTBa, Kb KOTopMMb npH6'braeTb3amHTa,- 
9to TOJibKo ocočaa „4>opMa 3am.HTHTejibHaro BoopyHceHifl“, eine 
Form der Verteigungswaffen (Vargha). Hh B'b KaKOH M'bp’b, hh 
Ha OAHy MHHyTy 3aiIĮHTHHKb He AOJDKeHb BOO6p33HTb cedfl B'b 
po/iH oČBHHHTejiH cyaa h. HanpaBJiHTb npoTHBb nOczrfeAHflro c»oe 
opyade. HcnojiHHB’b AodpocoB'bcTHO cboio očsoaHHOCTb no npn- 
M^HeHlK) 33KOHOB'b COEZiaCHO CBOCMy pa3yM^HilO, cyfl’b CBOfi 
npnroBOpb h nocTaHOBAeHiH cboh npeACTaBjmerb (npH HajiHHHO- 
CTH COOTB'bTCTByiOmeH JKaJIOČbl) B’b Bbiciniil KaCCaniOHHblH CyA'b 
Ajih cyscfleHia no pasyM’bHiio noczrbAHSiro, ct> rfeMb TOJibKO, hto 
pa3yM^Hie SToro BHcniaro cyna CTaBHTCH 3aK0H0Mb KaKb p^niaio- 
in,ee x). IIosTOMy Bnojnrfe AOCTaTOHHO, ecjiH 3amHTHHKb B’b Kac- 
canioHHOM'b cyzrb noAroTOBHTb MH^Hie o 3aKOH^, Heo6xo£HMoe 
AJih 3aniHTbi, n’hM’b h orpaHHHHBaeTCH ero samana B’b 3toh hh- 
CTaHiĮiH. Cyxb He cHAHTb Ha cKaMbt noAcyzįHMbnrb B'b KaccaiĮi- 
OHHOH HHCTaHIĮiH, H SABOKaTb He npOKypOpCTByeTb HajŲb 
HHMb.

*) Bo 4>paHuin nepBOHanajibHbie cyjibi He Bcerjia o6fl3aHbi h noflHHHaTbCH 
pa3iflCHeHiio KaccauioHHaro cyaa He TOJibKO B'b apyrHxi> A'fcaax'b, ho h bt> «aH- 
homt>, pa3p'femeHH0M,b Bbicnieft HHCTaHųieft, A'fejrb.

CodcTBeHHO roBOpa, 3amHTa B'b TeneHie Bcero npoųecca 
AOJDKHa orpajKAaTb npaBa KaKb MaTepiajibHbin, TaKb h įjopMaAb- 
HHfl CBoero KjiieHTa: TpaKTya o „sanŲrTb“, HM'beTcn Bb BHAy 
KaKb (JiaKTHnecKaH TaKb h jopHAHHecKaa nacTb A’kaa. no 
yKa3aHiio d>OHHHHKaro, Bb OTHonieHin lOpHAHnecKOMb 3am,HTa 
3a6oTHTCH o codjnoĄeHiH nponeccyajibHbixb npaBb noAcyAHMaro 
h o npHM’bHeHiH yrojioBHaro 3aKOHa cb codAiOAeHieMb no B03- 
mojkhocth HHTepecoBb cBdero KJiieHTa. 9tč BnoAH'b ohcbhaho 



h hcho. Ho HšMČozibniafl creneHb hht6hchbhocth ropHAimecKofi 
3amHTbI npOflBJIHeTCH HMeHHO B*b  KaCCaniOHHOH HHCTaHIIlH, r/vb 
npaBOBaa oxpaHa HHTepecoB’b He ocziačjisieTCH hh bt* KaKOii Mb- 
p-b >KejiaHieM'b OTrbHHTb h BbiABHHyTb (įjaKTHnecKie momchtu. 
Bbmaiomiecfl aABOKaTbi Taicb h CMOTp*b<ziH  Ha cboio (JjyHKiĮiio 
BTo KaCCauiOHHOŽ HHCTaHIIlH. KaiCb 3aCBHA'bTejlbCTBOBaHO MHO- 
thmh yqeHMMH, ceHaTopaMH h t. n. (H. 4>OHHHUKifi h ap«)» 3amHTa 
CBOHM'b nOCTOHHHblM'b, JieJKaiIIHM’b BT> CymeCTB'fe efl, CTpeMJie- 
HieM*b  kt> HHTepnpeTaiiiH yro;iOBHO-iopHAHqecKHX'b HopM-b bt» 
no<zib3y nojicyAHMaro „OKa3ajia AparonbHHyio noMOiųb npaBH- 
TejibCTByidmeMy CeHaTy bt, A'fejrfe HCTO^KOBaHia saKOHOBi* “. PiHTep- 
npeTHpya iioctoshho 3aKOHM bt* ČJiaronpiaTHOM’b a^h noAcyAH- 
Maro Ayx'b, 3amHTHHKH nacio BJiarajiH hobhh h ryMaHHbifi, ao- 
ce/rb HeB^AOMbifi cmhoh> bi, HaniH 3aKOHbi, o6jiaropa2KHBaH no- 
HHMaHie HaniHx,b noAnacb ycTapbjibix,b, 3anenaTJi'bHHbix’b cypo- 
boctbk) CTaparo BpeMeHH yro.noBHHX’b. HopM’b. Ohh cnocočcTBo- 
BajiH BBeAeHiio y Hac-b, no očpasny 3anaAa, CBočoAHaro B3rjiHAa 
Ha npaBO, Kaicb Ha HBjieHie coniajibHoe, AooceHCTByiomee cjiy- 
jKHTb nHiepecaM-b npaKTHnecKOH hch3hh, a He MepTBbiwb įiop- 
MyjiaM-b paųioHaJiH3Ma, „K)pHcnpyAeHiĮiH noHHTifi“, „KaČHHeTHOH 
locTHijiH“ h t. n. H A’baajiH ohh sto KaKb Bce rb xce 3ain,HT- 
hhkh npaBii neaoBb’iecKOH jihhhocth ]).

x) Boo6me roBOpa, coBpeMeHHoe KaccauioHHoe npoH3BOACTBO AOJDKHOcaHTaTb- 
ca KSJieKo HecoBepineHHMM’b. Maea, Ha KOTopoft oho noKOHTca h KOTOpoe 3aKJiio- 
naerca bt. OTjĮ'fcaeHiu BonpocoBt npaBa orb BonpocoBt (įaKTa, 0Ka3biBaeTCfl aacTO Ha 
npaKTHKfe Majio HCH3HeHHoft. 143-b A±jia BbiHHMaeTca cepjmeBHHa, noJiyaaeTca o«ho 
TOJibKO ropHAHHecKoe „BHjrfcHienpH3paKi». ripaB^a 3flbcb OTHOCHTeabHaa; hcthh- 
naa, (paKTK^ecKaa cnpaBejuiHBOCTb m^cts noHTu coBepuieHHO He HaxojiHTb, Kpyn- 
Hbia h caMMH HBHbifl ohih6kh nepBoft HHcraHuiH ncnpaBJieHiio He noABepraiOTca. 
OflHH'b H±MeiIKift 3amHTHHKT> o6t>HCHHAT> CBOeMy KJlieHTy, AoSHBaBineMyCH 
„hcthhm" bt> cBoeM-b abjrfe, KOMneTeHniio peiixcrepnxTa (repMaHCKaro KaccanioH- 
Haro cy.ua) caiAyiomHMi o6pa3OMi: „Ecjih Bbi 6yneTe ocyacueHbi 3a yfiificTBO h aejio- 
BtKa, KOToparo bh fiyjiTO 6biy6HJiH, npHBeaeTe bt» cpoK'bc-b cofioio, to peftxcrepHXTb 
npnroBOpa OTMiHHTb He CMOiKerb; ecJin >«e Bbi bi cocroaHiH SyfleTe ycraHOBHTb, hto 
Baiirb Aonpoc-b (H3JiniHHift) cBHA'fcTeJia npeKpaTmn> npen.c'fcji.aTeJib, a He cyffb ų'fcjiH- 
komi, npuroBopTa HaB'fcpnoe Synerb OTM'hHeH'b „(Iastrow)“. B bi ji t cJiyaaii bt> Poc- 
cin, Koraa Meacay nocTaHOBJieHieMi> pe3OJiioiiiH no jrfcjiy h o6T»aBJieHieM,b npa- 
roBopa cyny (CyAeČHoft IlajiaTt) coo6niHjn> npoKypopt nocTOBtpHbia AaHHbia o 
bhhobhocth bt> cyAHMOMT> npecTynJieHin apyroro Jinpa. CynT>Bce ate h3jiojkhjii> npn- 
roBopi> bt> oKOHnarejibHOti (įopM’b (ocbo6oahbt> Jinmb noflcyjiHMaro H3T>-noA'b crpa- 
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Ha 3aiiĮKTHMK'b jieiKHTb npHMaa o6n3aHHQCTb npn ocyaaie- 
hih noAcyAHMaro nepeHOCMTb aino bt* ozrbAyioniin, anejMsmioH- 
Hyio h KaccaiiioHHyio, HHCTaHųiH,—npH Ha<zmqHOCTH kt> TOMy ocHOBa- 
Hifl,—AaiKe noMMMO HcnpomeHis corjiacisi Ha to noA3amHTHaro, 
pasB'fe 6bi noczrbAHiži KaTeropHHecKH otb stoto OTKa3a<acH. Hh- 
Kakifl coočpaHceHiH očij „oco6bixi> HHTepecax'b“ noAcyAHMaro, 
k a kis coKpameHie cpoka 3aKJH0HeHin h t. n., He Moryrb pyKO- 
BOflHTb 3amHTHHK0M'b npH OTK83t OTb nOAa^IH HOJIOČbl, pa3T> 
ecTb noBOA’b kt> no.na'i'b. Bo bchromt* cjryęa'b, ecjin 3amnTHHK’b 
jnmHO yč'fejKAeH'b bt. 6e3no<zie3HocTH jKajioSbi, oHt A04wen’b

>km). ČeHar& npH3Hajn> sth A’feftcTBia, o6xaaoBaHHHH nojcyaHMHM'b, npaBHRb- 
HbiMH, a JKaJioSy ero He 3ac«y»cHBaiomeft yBaaceHla, KaKi» HeocHOBaHHyio Ha 3a- 
KOHi: ptni. yr. Kace. Aen. CeHaTa 1890 r, N° 9. Kpyrt atffrejibHOCTH, OTBe- 
aeHHbifi Kaccau,ioHHofi HHCTaHnin, kobo^bho HeonpeaiaeHHbift. IloAcyflHMbitt mo- 
M£eTT» npeaBHA'hTb cbok) cyjibGy bt> HHcmeii HHCTanųiH: BHHOHeH'b—ocyaaT'b, He- 
BHHOBeH'b—onpaBjiaioTb; ho oht> HHKor.ua He 3Haerb bt, KaccanioHHoit HHcraHniH, 
npaB’b ohi> hjih HenpaBi. Hh ohi, hh ero 3amHTHHK'b stoto ne 3HaioT'b: ohh 
BOHCTHHy 6poAHTb 3^05 bt> noTeMKaxi». PaarpaHK'iHTe^bHaa anHia ineamy „cy- 
njecTBOM'b jrfejia“ (He nonaeMcaniHM'b pascMOTp^Hiio bt> KaccanioHHoft HHCTaHidH) 
h „įiopMajibHbiM'b HapymeHieM’b“, no HanieMy 3aKOHy, BecbMa npodaeMaTnnHO. 
Ki> BTOMy pa3rpaHHaeHiio OTHOCHJineb bt> Poccin CKenraaecKH cbmh ceHaTopbi. 
riepBonpHcyTCTByiomift CeHaTa ORHajKRbi, cayniaa, k3kt> aaBOKarb ctopohh naerb 
oSMcneHia „no cymecTBy“, oCpaTHJica, 3aT'i>M’b, kt> aRBOKaTy apyrofi 
CTopoHbi co CJioBaMH: „roBopHTe h bm no cymecTBy". Hto KacaeTca 3BeHTyajibHbix’b 
ouiHČOK'b cyna, to bt> npeatHee BpeMa ocyjKneHHOMy naBajiocb mhoto B03MOH<HocTefl 
TpefioBaTb HcnpaBJieHia npnroBOpa, aaicb očpaineHie KtapyroMy cyay, anejuiania 
K-b KaKOMy-Jinfio BHcineMy yapeanieHiio bt> rocyaapcTBt h t. n. („fortgesetzte Ver- 
theidigung“, remediumin eadem instantia, „Supplication“ kt> cyBepeHy, »Ręsti- 
tution“). B'brepMaHin cTapbift peiixcKaMeprepHXT'b moti oTMiHHTb nparoBopt, 
Koma ofibiKHOBCHHaa jocTHnia 0TKa3HBaaacb bto cn'fcjiaTb hjih Boodme irfejio pi- 
nieHO wider natiirliche Vernunft und Billigkeit. B "b ABCTpin «o BoftHbi Bbicmift 
cyjrb BnpaB'fc 6biJii> KaccHpOBaTb npHroBop'b, noMHMo HajiHHHOCTH jopmumecKaro 
ocHOBaHia kt> OTMisHii, BCHKift pasia, Korna ycMaTpHBajn> bt» npnroBop’fe „otkph- 
Tyio HecnpaBeRJiHBOCTb“. OTaacTH sto npaBO ocTajiocb h bt> Nachfolgestaaten, 
y Haci TOJibKo no rpaacaaHCKHM'b H'haaM'b pa3"bHCHeH0 6hjio CeHaTOMTi, hto 
„aBHaa HecnpaBejuiHBOCTb* p’bmeHia Moacerb cayacHTb noBOROM'b kt> oTM'faH’fe 
ero bt» KaccanioHHOM’b nopHRK’fc. 3aRaaa dynymaro 3HKRK)qaeTca bt> tomt>, mtoSm 
ocBodoRHTb peBH3ioHHbift cyjĮTi OTb orpaHHieHiii (Jastrow, der angeklagte Staats- 
anwalt, 1930, S. 170), a, SbiTb Moxerb, co3RaTb h TaKoe' noaoaceHie, npn koto- 
poMT>, bt> cjiyaa’fe, eoiH bt* nparoBopi ycMaTpHBaeTca hbhhh onindKa, 3am.HTa 
bt> cocToaHin 6biJia 6bi anejjjiupoB3Tb kt> KaKOMy-ando ocodoMy cyay... Boaie non- 
podHoe pa3CM0Tp-feHle stoto Bonpoca BbixoRHT'b 3a npejrhnbi HacToamHX,b 
OMepKOB'b.

HHKor.ua
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CBoeBpeMeHHo yBhAOMHTb očb stomb noA3antHTHaro. (PiTaJibHH- 
cKiii 3bkohb BO3JiaraeTB Ha 3amHTHMKa HenpeMhHHyio o6H3aH- 
HOCTb no^aTb KaccaųioHHyio Hcajiody B'b c/iynah npHcyncAeHin ero 
noA3ainHTHaro kb CMepTHofi k33hh).

lipu caMOMB HcnojiHeHiH npuroBopa HaxoAHTCH khotab 
M'feCTO AJia A'feflTeJIbHOCTH 3aiIĮHTHHKa. flOBTOMy He COBC^MB 
npaBB Vargha, yTBepjKAaa, hto 3aniHTa npeKpamaeTCH co BCTyn- 
jiemeMB npuroBopa bb 3aKOHHyio cnjiy, weil erst das rechtkraf- 
tige Urteil ton der Vertheidigung notweding anzuerkennendes „ge- 
fiindenes Recht“ dersteltJ). B'b cjfynah ocyacAeHiH kb CMepTHoii 
K33HH npH npHBeAeHiH bb HcnojiHeHie Moacerb įmrypMpOBaTb 
3aiIĮHTHHK'b« KaKB H3BhCTHO, B’b CTapHHy OCyiKJĮeHHOMy Ha Ka3Hb 
npHHHHHJIHCb BCeBO3MOXCHbIfl CTpaflaHiH H yHHHCeHifl eme AO 
K33HK, caMasi K33Hb coBepniajiacb nydjiHHHO* 2). JĮjih npHBJieqeHifl 
nyČJiHKH B'b npe>KHee BpeMH pascbuia^HCb raainaTan h TpydanH, 
3BOHHJIH B'b KOJiOKOjia (npH IoaHHh rpo3HOMB) h npoq. OcyacAeH- 
Haro HCTH3aJiH nydjiHHHO, ero KJiajrn bb m^hiorb cb codaKaMH 
h BOJiKaMH3). Bb Pocciu cb 1881 r. CMepraan Ka3Hb ncnojiHsr 
jiacb HenydjiHHHO bb npe,a,'bjiaxB TiopeMHOH orpa^bi, a ecjin sto 
HeBO3MO)KHO ČbIJIO, TO BB ApyTOMB, yKa33HH0MB BJiaCTflMH 
Mbcrh. npH HCnOAHeHlH CMepTHofi Ka3HH HapHAy CB npHCyTCT- 
BieMB pa3jnwHbiXB jihiįb—npOKypopa, Bpana h np. pasp'binaeTCH 
no 3aKOHy npucyTCTBOBaTb, Mencuy nponHMB, h 3amHTHHKy4). 
Bb HacT05nn.ee BpeMH bb ct. 50 Ytoji. yjioac. oroBapnBaeTCH 
jianib oco6o, hto CMepTHaa Ka3Hb coBepniaeTcn (Hepe3B noB-fe- 
ineme) HenydAHHHO. IIpncyTCTBie 3amnTHHKa npn ncnoJiHeHiH

1) Vargha hcxojihtb h3b ocoSoft, hhbho pa3BtHqaHHOti KOHCTpyKuia 3a- 
iiįhtm, k3kb BHeo6xojiHMoft očopoHbi“ (Natwehr) npoTHB-b oČBHHeHiH, npeKpa- 
maiomeiicfl npn 0K0HqaTejibH0MB pa3ptineHin fffena bb cy^h.

2) nopflflOKB nyfijiiriHoft k33hh coxpaHHJica ao chxb nopB bo 4>paHuin, 
bb rpeiĮin, KcnaHin, BeHrpin. Bb BeHrpiH 13 flHBapa 1931 r., BnepBbie nocjrfc 
.nojiraro nepepbiBa, Ka3HeHa 6biJia nySjiHHHO bb r. LIoJiHOK’fe HceHnjHHa, KpecTbHHKa, 
ocyxoieHHafl 3a oTpaBaeHie Myaca. y m^cth Ka3HH cofipaaacb Gojibinaa TOJina, 
3a CnaeTbi Ha npaBO npHcyTCTBOBaHifl npH Ka3HH rniarajin orpoMHbia aeiibra.

3) Cb T3KHMH „aicceccyapaMH“ npoH3BOAHTca HbiH'fe Ka3Hb HHor.ua Ha BocTOKi.

4) Yct. Yr, Cyaonp. ct. 963, TyčcKift .CMepraan Ka3Hb“ bb SHHHKJione 
nnuecKOMB cjiOBaph Epoicray3B-34)poHa, t. XXXa, cip. 494, 492. CpBH. TaioKe 
repM. strafprozessordnung, § 454, Schott, Die Lehre von der formellen Ver­
theidigung, 1886, S. 45.

HacT05nn.ee
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K33HH npaKTHKOBaJIOCb Hep'bjJKO B'b PoceiH. 3aiUHTHHKH CHHTajlH 
cBOHM'b AOJiroM’b 6biTb Cb ocy^jĮeHHbiM'b #0 caMaro (JjHHajia ero 
Tparejįin. 3aiųHTHHKb 6bwib He TOJibKo „nepBMMb“, B'b koto- 
poMb npHBjieneHHbifi BCTp'bnajib npuB'brb h conyBCTBie (supra), ho h 
„nOCJI'bAHHMb", Kb KOMy MOrb OČpaTHTbCH OCyiKAeHHbift CO CBO- 
efi CK0p6bI0, CO CBOHMH KOHe^HblMH HCejiaHlHMH. FIo MHCJIH 3a- 
K0H3, 3aiIĮHTHHKb RpOM^ TOrO MOJKCTb CJrfeAHTb 3a BH'bniHHMH 
npaBHJibHOCTHMH „nena-zibHaro očpflfla“, 3a rfeMb, hto6m Ka3- 
HHMOMy He HHHHJiHCb HanpacHbia MyKH h Tep3aHia. OcynęieHHbie 
BecbMa oxotho h flance paadcTHO BCTp'bnajiH CB0HXb 3aniHTHH- 
KOBb Bb MOMeHTb K33HH. KajIHCBb, OCyHCfteHHblH 3a yČiŽCTBO 
Beji. KHH3H Ceprifl AjieKcaHApOBH^a, nepe^b Ka3Hbio TpečoBajib, 
HTOČbl Kb HeMy HBHJICH ero 3aniHTHHKb, KOTOpMŽį OAHaKO, no- 
neMy-TO jįonymeHb He čbijib ’).

IIo HcnepnaHiH Bcbxb cpeacTBb samHTH, ecziH ohh ona- 
HcyrcH česycn'feniHbiMH ajih onpaBAaHin h npnroBOpb 06b ocy- 
HCAeHlH BCTynHTb Bb 33K0HHyi0 CHJiy, nOACyAHMOMy OCTaHeTCH 
enje oaho: sto npocbča o noMHJiOBamH. noMHJiOBaHie—He 3a- 
KOHb h He piineme cyna, no HbiH'bniHHMb npaBHJiaMb. 3to, 
očbinHO, pacnopsDKeHie hochtcjih Bbicnieii BJiacTH Bb rocyaap- 
CTB'fe. noMHJiOBaHie—KOppeKTHBb Kb CTpOrOCTH HOpMb yrOJIOB- 
Haro 3aK0Ha jųiz cjiynaeBb, He noAXOAHmHXb no#b o6mee npa- 
BHJIO, npejįCTaBJIHK)nĮHXb C060IO HTO-JIH6o HCKJHO^HTeJIbHOe H Tpe- 
6yiomHXb čojrbe Mancaro OTHomeHiH Kb ocyameHHbiMb. Bb 
npeHCHia snoxH noMHJiOBaHie čbiTio 4>yHKųieH cyn,a» pa36npaB- 
maro A'bao, h bxoahjio Bb cocraBb npnroBopa, KaKb BbiBOAb 
H3b oScTOHTejibCTBb fl^jia. BnocjrhACTBm, Kor,a;a cyzįbHMb CTaJiH 
npeanHCbiBaTb co6<zno,n;eHie ačcojnoTHOH 33kohhocth h no/nuHe- 
Hie no3HTHBHbiMb HopMaMb yrojiOBHaro npaBa, y HHXb othhto 
6hjio npaBO MHJioBaTb. Otl CBoero cynbH TpečyiOTb npaBa, 
a He mhjiocth (Bernar). noMHJiOBaHie c.zŲbjiajiocb aKTOMb 
KOpOJIH, KOTOpblii pyKOBOAHJICSI npH STOMb HHCTO JIKHHblMH CO- 
oSpajKeHiHMH, cepAenHOCTbK) CBoeii, CBOHMb nepcoHajibHbiMb 
OTHonieHieMb Kb AaHHOMy jįejiHHKBeHTy n t. a. 3to CTaao „Jiyų-

!) BbiBajia cayęan, hto Ka3HHMbie, 0TKa3biBaacb npnHsiTb nepea'b cMepTbio 
AyxoBHHKOB'b, poflHbix'b k Sjikskuk-l, jiaiKe rbKij aio6MMbix'b Jinu-b, pana K0T0pHXT> 
coBepmeHO 6mjio npecTynjieHie, bt> to >i<e BpeMH noaojiry h co Bceft cep^ei- 
HocTbio SecfejioBajiJi bt> nocJi'feflHie nacbi co cbohmh 3amHTHHKaMH,.- o neMt? 
3to HeptflKO ocTaBaJiocb Ha b^kt. Tataofi ajih oSmecTBa.
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mHM'b AČCTOHHieM’b“ BJiacTM, KOTopoe, no cflOBaMi> UleKcnnpa, 
ytcpainaerb BjiacTejiHHa Ha TpoHi dojrfee, caMa KopOHa,—
a BM'feCT'fe Cli T'į.M'b H CpeACTBOM'b B03BMCHTb aBTOpHTCTb KO p O <7IH 
B’b TJia3ax'b Hapo.ua HaA'fe aBTOpHTeTOM'bcyAa. npH noMonyi SToro 
opyaiH mohcho 6hjio čopOTbCH cb npHroBopaMH cy#a, Kor.ua 
9T0 npeACTaBJUUiocb HyHCHHM'b Kopojiio ajih yHHHceHia cyAa hjim 
jųisl flocTHHfeHiH irbJieii jihhhoh 3aHHTepecoBaHHocTH. O Kopojrb 
cyAHJiH no TOMy, KaKt oh^ MHjioBajrb. „Sagt mir in Bezug auf 
wen, wie, wann und wo er Gnade geūbt, und ich sage euch 
wer er war.“ lipu TaKim^ yc.noBiHX'b o KaKOMTt-jindo cncTeMaTH- 
uecKOM'b ynacTin 3amnTbi B’b A'bjrfe nojryneHin noMHJiOBaHin ocy- 
HcjteHHaro HeMorao čbiTb h pinu *).  Ho yace B'b 18 b^kL HBKJiacb 
TeHAeHiiin n3MbHHTb xapaKTep,b noMHJioBaHiH. KpHMHHajibHaH ropHC- 
npyAeHųin BbicTaBHJia B'b sto BpeMH no oraonieHiio kb npaBy cyBe- 
peHa MHJiOBaTb ocHOBHoe npaBKJio, ^ito noMHjioBaHie He ecTb AbJio 
„Bbicmaro ČJiaroBOJieHiH“ n nepcoHajibHaro pacnojioaceHisi, uto 
noMH.noBaHieM’b He AOJDKeH'b čbiTb ocjiadjieH'b aBTopuTerb 3a- 
KOHOB'b h ero npHM'bHeHie noAodaerb orpaHHHHTb cJiyuasMH, rAb 
ero onpaBAHBaeT’b cnpaBeAAHBocTb. „MuJiocTb—no^nopa npaBO- 
cy^iH“. Hbmi noMHJiOBaHie npiočp'fejio coiĮiaAbHbift xapaKTep'b. 
OcyjKAeHHMH MOHCeTb ČbITb n0MHA0B3H’b Ah6o nOTOMy, HT0 KTj 
HeMy npHM'bHeH'b crapbiH OTHCHBHiiii aaKOHii, HecnpaBeAJiHBbiH 
c*b  toukh sp'bHiH odmecTBeHHaro npaB0C03HaHin, ah6o nOTOMy, 
hto npecTyozieHie coBepmeHO B’b oco6bix,b ycjroBfaz’b, Tpečyio- 
mHX,b cneųiajibHaro BHHMaHie, Kanoro He Morb npoHBHTb cyjŲb 
B’b očiųeM'b nopsuįK'fe cyameHia o co.zi'fcHHHOM'b, ah6o nOTOMy, 
uto ecTb cepbe3Hoe ocHOBaHie AyMaTb, uto cyA'b, ocyAHB’b noA- 
cy^HMaro, coBepnnurb oniHČKy, HcnpaBHTb KOTOpyio no hhctsh- 
iliHM’b yace HeB03MOJKHO h t. n. Ecjih noMHJiOBaHie ecTb He npo- 
HBJieHie jiHHHaro ycMOTp'faHiH h npoH3BOJia HOCHTejra BepxoBHoii 
BJiaCTH („BCHK'b ČOflpHH'b CB0K) MHJIOCTb XBaAHTb“), HO aKTb, 
npeAnOJiaraiOmiH HaAHHHOCTb H3B'feCTHbIX'b OČCTOHTeAbCTB'b B'b 
KanecTB'fe oč’beKTHBHaro ocHOBamn, aKT'b rocyflapcTBeHHaro

BbiJin h bt> to BpeM3 GT,ntJibHbie HCKJUonHTejibHbie cjiynan, Koma 3a- 
hihthhkh AoSnBajincb noMHJioBaHia ocy>KueHHbix'b, a Hiwr.ua n cnacema nxb ott» 
CMepTHofi K83HH. TaKOBM, MeiKny npO'iHM’b, Atao 4>0HKa (b-b Hanaai XIX b.) h 
—eme 6ojrbe H3BicTHoe jrfeao Kaaaca (peafiHJiHTHpoB'nniaro yscenocat CMepra). 
B'b nepBOMb cJiyna'h BbicTynaab 3amnTHHK'b AabjieHroBeH'b, bo BTOpOMb—3H3MeHH- 
Tbift BojibTepb. 06a 3th 3acTynHHKa a'bficTBOBajiH, BnpoąeMb, čofffce nyreMb bjiih- 
Hifl Ha odmecTBeHHoe MH^Hie, H'feM'b HenocpeACTBeHHbiM'b xoaaTaficTBOM'b.

Hapo.ua
Kor.ua
Hiwr.ua
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3HaueHiji, B'b ycjiOBi5ix’b npaBonopaAKa KOpeHHmificH, to mojkho 
TpaKTOBaTb aajKe o „npaB'b Ha noMHJiOBaHie“. K'b ynacTiio B'b 
btomij aKrb Bce 6ojrbe h 6ojrhe npHBJieKaiOTCH cyaeČHbie opra- 
hh. Xoth sto ynacTie HM'feerb jinuib KOCBeHHHii xapaKTep*b  (bm- 
CKa3HBaHie mh^hib), ho ecTb ocHOBaHie AyMaTb, hto ųeHTp'b 
THHcecTH čyAerb nepeHOCHTbca h bt> stomt* cjiyna'b Ha cyA'b ’). KaK’b 
6bl TO HH ČMJIO, KOAb CKOpO P'fc'Ib HACTb O npaBOBOMT*  (įjeHOMCH’b, 
aHe o roAOM’b npoHBJieHiH „MH/rocepain“ h „mhaocth“, BM’binaTeAb- 
CTBO 3aiIĮHTHHKa BnOAH’b MCeJiaTeJIbHO H pe3OHHO. 3amHTHHK'b 
BnpaB'b noAaBaTb npocbčbi o noMHAOBaHiH ero KJiieHTa. 3aniHT- 
HHK'b Moacerb AaiKe He HcnpaniHBaTb Ha sto ocočaro pa3p^me- 
hih hah cor<naciH noA3aniHTHaro. PiHorjia caM-b ocyncAeHHbiH 
ctJHTaerb jųik ce6a HeyAOČHbiM'b no nojiHTHnecKHM’b, napTifiHbiM’b 
HJIH HHbIM'b COodpaHCeHiflM'b oGpaiIĮaTbCH Cb npOCbČOH O nOMH- 
JIOBaHiH. B'b TaKORTb CJiyHa'b 3T0 B'b COCTOHH1H CA'fe.ZiaTb flJIH Hero 
3aniHTHHK'b. 3to t^mt* čojrbe npaBHJibHO, hto noMHJioBaHie nopoio 
HM-herb m^cto h ex officio, česi*  BCHKofi npocbČM ocyjKfleHHaro, 
npoTHB'b ero bojih * 2). TojibKo Tor^a, Koryta ocyameHHbift npHMO 
3anpeTHJi'b CBoeMy 3aniHTHHKy xo,naTaficTBOBaTb o noMHJiOBa- 
H1H, 3aiHHTHHK'b, 06H3aHHbIH CT. 3THM*b  C4HT3TbCH, B03AepHCH- 
BaeTCH 0Tb npocbčbl. 3tH B3aHM00TH0nieHlH HM'felOT’b OCOČeH- 
Hoe 3HaneHie, ecjiH noAcyjiHMbiH npnroBopeH'b K'b CMepraon 
K33HH. Toma nojuana 3amHTHHK0M’b npocbčbi o noMHJiOBaHiH 
bo MHOTHX'b cjiyiJaHX'b o6H3aTejibHa. HacTo xoAaTaficTBO o no- 
MHAOBaHiH cboahtch K’b npocTofi no.ziaH'b npomeHia, Aance 6^3^ 
H3A0HCeHiH MOTHBOB’b. Ho OČbIHHO MOTHBHpOBKa npOCbČbl Heo6- 
xoAHMa. 3aniHTHHK'b onepHpyerb coočpaaceHiHMH iopHAHqe- 
CKHMH, COIjiaJIbHHMH H OCOČbIM'b nOJIOHCeHieM’b A^Jia, no KOHKpeT- 
HblM'b (į)aKTaM*b  HJIH nO JIHHHOCTH OCyMŲJCHHarO. 3amHTHHK’b 
He MOHCeTb, KaK'b TO JiyMaiOTb HtKOTOpue, HCnOAb3OBaTb 
ofimecTBeHHoe MH'fcHie, h6o yrojioBHoe A'fejio, B'b KaKOATb 6m 
nojioHceHiH oho hh Haxo&HJiocb, ocraeTCH HHAHBHAyazibHbiM'b 
A'fejiOM'b, Ha HcxoA’b KOToparo He aojdkho 0Ka3aTb BJiiflHie 06-

1) yTBepMmeHifl (Stammler, Der Richter, S. 85,87), hto noMHJiOBaHie 
coBepineHHO HCKJiio’iaeTCH H3i» o6H3aHHocreft cyaa h uto oho He HBafleTCH n He 
aojdkho jiBJiflTbCfl—„weder ist, noch sein soll"—cyjie6HbiM7> aKTOM-b, bt» HacTO- 
HiiĮee BpeMfl Heab3H CMHTaTb KaTeropngecKH HenpejiojKHbiMH. Cm. B'hJisiuKHH'b, 
npočaeMbi cy.na, ,3aK0H"b h Cyjrb“, 1930 r. N° 9.

2) IIpoeKTb YroJi. yjioHc., OfiiflCHeHia, t. 1, 1895 cip. 639.
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mecTBeHHoe MH'bHie (He npHxojtHTCH 3aiHHTHHKy anejumpoBaTb 
B’b CBoeii npocbč'b o noMKJiOBaHiu KJiieirra K*b  odmecTBeHHOMy 
MirhHno1).

J) Wargha Tpečyerb, mofibi Bb 3tomh cjiyųat 3amHTHHKb 0Ka3am> Bce 
BJiiflHie Ha ofimecTBeaHoe MHtHie (Einwiirkung aut die Čffentliche Meinung). 
HeocHOBaTejibHO, — yKa3biBaeTb 3tot& aBTopb — wenn ein Vertheiger da 
meint es stunden ihm zur Geltendmachung eines solchen Protestes 
keine erlaubtdn Mittel zu Gebote, Wie zum heiligen Zwecke der Vcrtheidigung 
zu dessen Realisirung auch das sonst Unerlaubte als erlaubte annerkant ist 
(aBTopi HMierb Bb BHjiy HMMyHHTerb caoBa), sollte das sonst unerlaubte offen 
tliche Gedankenmitteitung—plčtzlich verboten sein? und ein solch unnatūrli- 
ches Verbot sollte gerade dort und dann eintreten, wo sich die Rechtssicher- 
heit dės -Beschufdigten und die Gerechtigkeit der staatlichen Strafjusfiz durch 
ein bereiets vorliegendes irrthumliches Urtheil in aussesier flangratester Ge- 
fahr befindet CTp. 828, 829). OnHaKO, 3aniHTHHKb He BnpaBt 3a6biBaTb Kane- 
CTBa, B’b KOTOpOMb OH'b BMCTynaeTb, He BnpaBt npHHHTb B’b CBOH pyKH „MeMb 
BOHHCTBeHHblft*. COBtlbl npHCH)KHbIXb n0BtpeHHbIXb IipaBMbHO pa3baCHHJIH, 
mto hh B’b KaKOMb cjiyaat, orpaHcaafl HHTepecbi CBoero KJiieHTa, aflBOKarb He 
MOMCeT'b 3aHBJIHTb, MTO OH'b A'fefiCTBOBaJI'b K3Kb „MaCTHOe anuo“, „odmeCTBeHHblE 
fltHTeab* h t. n. Bcer.ua HeH3MtHH0 iitHHbi BbiCTynaeHia 3amnTHHKa, Kaxb 
T3KOBOrO, B’b COOTBtTCTBeįIHOMb Mtcrį, Bb COOTB'įTCTBeHHbIXb HHCTaHUiflXb. Cb 
apyroit CTopoHbi, 3amHTHHKb He MOiKerb SpocMTb HHTepecbi CBoero KaieHTa Bb 
BoaoBopoTb o6mecTBeHHbixb cTpacreii, ctojib msjio HajieHCHbift HCTouHHKb Haxo- 
McjieHiH npaBUbi Bb yroaoBHOMb fltjit. Cayqaaocb, mto BMtiuaTeJibCTBO (3acrynHn- 
qecTBo) ofimecTBeHHaro MHtuiH ycTpaHHJio flance ncMHJiOBanie, HMtBinee BtponT- 
HOCTb SbiTb npoiiBJieHHbiMb. He Bcer.ua Kaaacb hjih .Upefiįycb! (Boočme, 
BbicrynJieHie 3amHTHHxa Bb nebara no fltny CBoero KJiieHTa, nncaHie craTeii h 
nuceMb Bb pejiajciiiio naqa MHTepBbio h t. n., ec«n Moryrb dbiTb TepnHMbi Bb 
caMuxb HCKJnoqHTenbHbiXb ycjioBiflXb, to eABa jih jKeaaTejibHbi KaKb o6m.ee HBJieHie).

MHoro B’b OTHonieHiH npnBJietieHifl „odmecTBeHHaro MH'h- 
hib“ Ha cnyjKČy 3amHrb coBepineHO 6bi.no oniHdoK’b, h H'hrb 
HaAOČHOCTH HHCJIO HX1> MHOJKHTb.

no odiųeMy npaBHJiy, B’b cjiyMa'b h6o6xoahmocth npo- 
CHTb O nOMHJIOBaHiH, 3aiHHTHHK’b 3T0 Ą'bjiaeT'b CaMl.: OH’b 
He BMCTaBJifleT'b ocyiKAeHHaro, no^aBaH npocb6y orb ero 
HMeHH. riOC7ltAHee CBHA'feTejIbCTBOBa'jIO 6bl O H’feKOTOpOM’b 
MaJiOAyiniH 3aiiĮHTHHKa h scejiaHiH OTjvfejiaTbcn $opMajibHOH 
OTIIHCKOii. EbIBajIO, HTO 3amHTHHKH COCTaBJIHJIH CBOHM’b KJlieH- 
TaM-b HcajiKifl npocb6bi o nOMHJiOBaHiK, nojU’fejibiBaHCb no/ub 
CBoeo6pa3HbiH „cjie3<ziHBbiH T0H"b“ („Supplieieren ist Niemand 
verboten“) h Aaace He TOjibKO B’b yrojiOBHbix’b, ho h B’b rpaac- 
AaHCKHX*b  A'hj^’b. HeOAHOKpaTHO B036y>KAaJIHCb AHCUHnjIHHap- 

Bcer.ua
Bcer.ua
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Smh flirtą no noBOfly Hecoo6pa3HHXT>, He OTBiqaiomHX'i> 3ako- 
Hy h npHJnreiK) npocbč’b o noMHJiOBaHiH, coqHHiieMbix'b 3anjHT- 
HHKaMH JŲ151 CBOHX’b KJlieHTOBTb.

Hanrb 3aK0H*b  npMSHaerb noMHJioBaHie, t. e. CHsrrie Haica- 
3aHifl, h peadmiHTaiiiio—B03CTaH0B^eHie B'b npaBax,b, OTHHTHX'b 
npHrOBOpOM'b HiZIH B'b CB5T3H Cb npHI'OBOpOM'b 1). FIOMHJIOBaHie H 
peaČHJiHTaųifl Moryrb HM'feTb m^cto mhoto BpeMeHH cnycTH noc- 
■zrb ocy^cACHisi. 3amHTHHKy nacTO AaeTCH B03M0»CH0CTb npHHecra 
npocbčy o noMHJioBaHiH B'b nojib3y CBoero OTČuBaiomaro Haica- 
3aHie nčA3amHTHaro, h oirb nojrynaerb Aaace npH Heyaa^ bm- 
coKoe co3HaHie, hto OKa3ajrb ČJiaro.n'bHHie necnacTHbiM'b B'b HX*b  
6e3yrbniHOM’b OAHHonecTB’b 6jiaroAapn cBoeMy 6e3KopbiCTHOMy 
ynacTiio bt> nx,b cyAbč'b h ĄocTaBHJTb oropneHHbiM’b xoth 6bi Ha 
MrHOBeHbe pajĘOCTHbiH nejioB'h'iecKisi omymeHia, t. e., cA'hjiajrb 
Bce OTb Hero 3aBHCJimee Aaxce ajih HX’b HcnpaBJieHiH (Vargha).

!) Ho He aSonaniio cneiiiajibHyio, yHHHToiKaioniyio BO36y»AeHHoe npo- 
thbt> asBicTHaro JiHua npecjitjiOBaHie. Am HncTisi—o6m.ee noMHJioBaHie h 06- 
maa aSojnniia no oTHomeHiio kt> ntabiMt rpynnaMi> nHiit—cocTaBJiaerb KOMneieH- 
niio 3aKOHOjxaTejibHaro opraHa. Yr. Yjiotk., ct. 72, 06t>hch. 3anncKa, t. I, 1895, 
CTp, 639, TepM. Strafprocessordnung, § 452, cpBH. Vargha, op. cit., S. 825 f. 
(BnponeM’b, bt> caMOMi, 3aK0Hi Mbicjib o hcbo3mo)khocth cneuiajibHoii ačojinųin 
He BbipaiKeiia cb flocTaromiofi onpejrfejieHHOcTbio).

2) Yct. Yr. Cynonp., ctt. 23, 26, 26, 180, 934—940 CTp.

3) Ct. 939 Yct. Yr. Cynonp. 3aK0HT> neTouHO bt> 3TOmt> cjiyqah ynoMH*
HaeTT> TOJIbKO O ,p0flCTBeHHHKaX1>“; HeCOMHhHHO, HTO BnpaBt A'fcftCTBOBaTb H
CBOftCTBeHHHKH, KaK’b 3TO OTOBapHBaeTCH B’b o6meft CTaTb'h—934, T^MB Sofl’fae,
uto no HameMy 3aKOHy co CMepTbio Jimja cboHctbo He npeKpamaeTca, KpoMh

3aiIĮHTHHK'b nOMHHTb O CBOHXT» KJlieHTaX'b H nOCJI'b OKOHH3- 
TejibHaro HX'b ocy^eniH. Ohi. He npepbiBaerb cbh3H Cb hhmh hh Ha 
MHHyry, pa3”b ecTb eme y Hero KaKaH-jm6o B03MoxcH0CTb npHHecTH 
hmt» cboio noMomb CHHTieM'b HaKa3aHifl, peaČHJiHTanieft HJIH BO- 
3o6HOB.zieHieM’b A'fejia BCjrbjiCTBie oTKpbiTisi HOBbix'b AOKasaTe.zibCTB'b 
HeBHHHocTH ocyjKAeHHaro hjih noHeceHiH hmij HaKa3aHia 
no cyneČHofi oniHČK'b CBMine M'fepbi coA'biiHHaro2 3 * * *). B'b nacT- 
hocth, hto KacaeTca nocjrbAHsiro, to HajyiejKHTb saM'feTHTb 
sA’hcb cjrhAyiomee.

npH Heo6xOAHMOCTH BO3O6HOBJieHifl A^Jia 3amHTHHK'b HC 
AOJDKeH'b c^HTaTbCH ^ante co CMepTbio noA3amHTHaro, KOJib cko- 
po HM'feiOTCH poAHbie nocjrfeAHHro8). 3aKOH’b AonycKaerb npn

HncTisi%25e2%2580%2594o6m.ee


- 190 -s

ŠO3odHOBJieHlH JŲfcjTb pOACTBCHHHKOBB H CBOilCTBeHHHKOB'b 
npH JKH3HM ocyiKAeHHaro. Tanoro Mirt h i H AepncajiHCb h^koto- 
pbie pyccKie npoųeccyajiHCTbi (HeKJiiOAOBB h ap.). Haxo-
JJHJTb, HTO „TBepaofi onopbl“ BB SaKOH'fe TaKOe MH'bHie He 
HM-herb *),  CB H'fcM’b COrJiaCHTbCH e^Ba JIH BO3MOJKHO. ri03B0- 
jiHTejibHO AyMaTb, hto 33kohb AonycTHjrb 3,zŲhcb po£HbixB, HM-fen 
BB BHAy, HTO C3MB OCyHCACHHblfi MOHCerb HaXOAHTbCH BB T3KHXB 
ycjiOBisiXB oTČHBaHifl HaKa3aHiH, KOTOpbia MCKjnonaiOTb jihhhmh jŲbn- 
CTBlfljHB'b TO JKeBpeMH BCHHCCKH nOKpOBMTeJIbCTByfl BO3O6HOBJie- 
hiio jvbjrb npH OTKpbiTin HeBHHOBHOCTH ocy»AeHHaro. KocBeHHO 
no/ioiKHTejibHbiH BbiBOA’b mohcho cĄ'fejiaTb h H3B oflHoro p'femeHiH 
yr. Kace. JĮen. CeHaTa* 2). nocjrfc cMepTH Tanoro ocyacAeHHaro 
AOMOraTbCH B0306H0BJieHiH eCTb HCKJHOHHTe/IbHO AisJIO pOJĮCTBeH- 
HHKOBB H CBOfiCTBeHHHKOB'b, OTB HMCHH K0T0pbIXB H A^HCT- 
ByeTB 33HĮHTHHKB 3).

Toro 3aKOHi> coBciMt HeTO’ieH'b, Koma yKa3biBaeTt, hto o BO3o6HOBJie.Hin 
o6i» yMepineMi, ocysKaeHHOM'b zrfejia Ha cyjrfc xoaaTaftCTByeT,b 3amnTHHK'b, H3- 
dpaHHbift ero poacTBeHHHKaMH hjih Ha3HaqeHHbift 0Tb cyaa. H^tt. npenaTCTBiii 
KT> TOMy, HT06bI 3aiHHTHHK'b a'feftCTBOBaJI'b H BO BpeMH CaMaTO B0S6y>KfleHiH fl-fejia 
o B0306H0BJieHiH. 3aK0HT» HM’Knb B"b Bany, noacaayfi, Ty Mbicjib, hto Ha3HaqHTb 
3amnraHKa aaa pea6iMPiTaiiin naMara HeBHHHo-ocyameHHaro mojkho Jinmb Ha 
cyat. Bo BceMt ocTaabHOM'b coxpaHaroTb cnay o6inia npaBHJia npeacTaBHTeab- 
CTBa. CaMoe xoaaTaiicTBO o BO3o6H0BJieHin jrfcjia Moacerb BO36yanTb h 3amHT- 
hhkt» (no ji.OB'bpeHHOciM ocy»aeHHaro, mjih ero poacTBeHHHKOB’b h CBoficTBeH- 
HHKOB'b, a no cMepra ocyjKneHHaro no aoB-fepeHHOCTH poactbchhhkobt>). CpBH. 
pini. Yr. Kac. fl.en. CeHaTa 1870 r. Ns 76. Boo6me ace roBopa, BO3o6HOBaeHie 
yrojioBHaro A'baa ecTb npeaMerb crojib BaacHbift, aro ptmaiomeMy 3tott> Bon- 
pocb cyay aomKHa 6biTb aaHa BO3MO>KHOCTb HaHJiymuaro ocBtaoMJieHia, aro 
MOHceTb 6biTb aocTHrnyTO, Me>KHy npoanMi,, h BbicJiyinaHieMb Ha cya'fe CTopoHi>, 
CTajIO 6bITb H 3aniHTHHKa.

J) Kypcb YrojioBHaro npaBa, CTp. 566.

2) 1870 r. M 810.—Cayaaft, Koraa caMT» ocyacaeHHbift bt» coctohhih 6hjit> 
6h BO36yAHTb jrfejio o BO3o6HOBJieHin h Bce ace BbiCTynaan 6h bm^cto Hero poacT- 
BeHHHKH ero, BecbMa TpyaHo npeacTaBHTb ce6t Ha npaKTHK'fe.

8) 3aKOHT» He ynoMflHyjn> o .cynpyrb*. Bi> npeatHee BpeMa, Koma jihiįo 
ocyjKjiajiocb kt* thmckhm^ KapaMi>, 6paKi> o6HKHOBeHHo pacTOpraaca (anineHie 
npaBT> cocTOHHia). Mearay t^mt., ecJin 6paKi> He pacToprHyrb, cynpyrb, He- 
coMHtHHO, 3aHHTepecoBaHT> Bb BO3CTaHOBJiemn npaBb HeBHHHO-ocyacaeHHaro 
apyroro cynpyra. OaeBHaHO, cynpyrb He MOSKerb 6biTb nocTaBJieH'b bt> 
xyainee noaosKeHie, a'faM'b „CBoftcTBeHHHKH*. ZlpyrnMH caoBaMH, h cyn­
pyrb EnpaBi xoaaTaftcTBOBaTb o B0306H0BaeHiH aiaa HeBHHHO-ocyacaeH- 
Haro apyroro cynpyra (HapaBHb ci> poacTBeHHHKaMH n CBOiicTBeHHHKaMH).
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Hanrb 3aKoirb HMberb bt> BHAy npn B030tjH0fiAemH A'hJi'B 
npeHMymecTBeHHO HHTepecH nocTpa^aBinaro ocyjKAeHHaro, — 
BO3o6HOBJieHie B’b nojib3y noAcyAHMaro. IlpaBAa, mhcjihmo bo- 
3o6HOB<zieHie .zvbjia h npn onpaBAaTeAbHOM’b upnroBop'b h bo- 
očme He B’b nojib3y, a nporaB’b noflcyuuMaro, ho saKOffb chh- 
TaerbTaKoe HBAeHie ocočeHHo HCK.znoHHTeAbHbiM’b (oTKpbrrie noA- 
aojkhocth jĮOKyMeHTOB’b, npecrynjieHie cyAeft). TjiaBHbiM'b ace 06- 
paSOMlj HM^eTCH B’b BHfly OČBHHHTeJIbHblfi npHI’OBOp'b. Ilo (J)paH- 
ųy3CKOMy 3aKOHy J), toute personne acąuitėe legaleinent ne 
pourra plūs etre reprise ni accusėe a raison du meme fait. Ha 
npaKTHKt bo 4>paHiiiH AonycKaeTCH B’b oneHb pbAR^b c/iyqa- 
8X1, OTM'bHa h npoTHB-b noAcyAHMaro, ho B’b očiųeM-b onpaBAa- 
Te/ibHbie npHroBOpbi ocTaiOTCH HenOKOAedHMHMH. repMaHCKiii 
3aKOH*b  ycBaHBaerb TOHKy 3p^Hin, npn6AH3HTeAbHO cxoAHyio c*b  
TOHKOii sp'bHiH Hainero 3aKOHa (H3flaHHaro paH'fee repMaHCKaro).

1) Code d’instruction criminelle, art. 360.
2) no3BOJiHMi> ce6i npnBecTH, Hayrain>, HeaaBHo cat/iaBiniftcfl npe a 

MeTOMt oSmaro BHHManiH bt» TepMaHiH Ka3ycT>, na* MHoarecTBa apyrmcb Ka3y. 
COBT>, TO Tyn>, TO TaMT> CTaHOBSIHHXCfl flOCTOHHieM'b rJiaCHOCTH (He TOBOpfl 
yiKe o „6e3rJiacHMXT>“ CJiyqasixb). H^kto K. ot6mjit> 25-JiiTHioio Karopry 
no odBHHeHiio bt> OTpaBJieHiH MbimbAKOMt MBTepu CBoeii. HbiH'fc oht> o6- 
parajicH K-b npoKypopy (JĮeTMOJibCKaro cy.ua) ct> npocbfioft o nepecMOTpt fltjia, 
ocHOBbiBaacb Ha tomt., hto HiMeirb OAHH-b, yMHpas, npnrjiacHjrb kt> ce6t

B’b to BpeMH, Kaicb BO3o6HOBJieHie A'fejia no onpaBASTejib- 
HOMy npHroBopy—bto yHHKyMbi, HBAeHie, nonra HeH3B^CTHoe 
HanieH npaKTHK'fc, cnynaH B030ČH0BAeHiH A’bjrb cb odBHHHTeAb- 
HbiMH npuroBopaMH AOBOJibHo ųacTbi. Kaiman snoxa cmrrajia, 
hto HMeHHO oHa noAHa Ka3ycaMH HeBHHHaro ocyHCAeHin, Hyac- 
AaiomHMHCH B’b KoppeKTHB'b cnpaBeAAHBOCTH, KaKOH Aaerb bo- 
3OČHOB<zieHie A'bA'b. Bo3OČHOBAeHie yroAOBHbix'b A'b/rb qacTO pa3- 
HCHraerb nojnrnmecKiH CTpacTH, npuBOAUTb K'b npaBHTeAbCTBeH- 
HbiMb Kpn3HcaMb, K'b naAeHiio KafiHHeTOB'b h Aaace K'b nepeBO- 
pOTBM'b B’b rOCyAapCTB'fe. CyAbH, KaKb CBHA'bTCJIbCTByeTb OnblTb, 
BecbMa HeoxoTHO čepyTCH 3a BO3odHOBJieHie h He Bceraa 
HCKpeHHO B’b 3T0M*b  CAyua'b CTpeMHTCH K'b „Topacecray npaBAM“ 
(KaKb noKa3aAO, MeatAy npoHHM'b, A'bao JĮpefiįjyca bo <J>paHųiH). 
3ain,HTb npnxoAHTCH BMAepHCHBaTb noA^acb HeMajiyio čopbčy. 
Bch HCTopisr, ao nocAhAHHX’b AHeii, noB'bcTByerb o MHoronHC- 
AeHHbIX'b CAyqaAX’b B0306H0BAeHlH A'bAb H BO3CTaHOBAeHlH B’b 
npaB8Xb HeBHHHO OCyXCAeHHbIXb* 2). Ilo BblHCHeHIH CyAeČHOH 

cy.ua
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ėiunČKH, ocyiKAeHHbie BO3BpamaJiHCb c*b  noaeTOM’b H31> katop- 
rn, a ecjiH HeBHHHOCTb o6Hapy>KHBajiacb nocjrh cMepTH hjih ka3- 
HH HeBHHHbIX'b, HNTb CTaBHJIH naMHTHKkH, kb HXT> MOTHJiaM'b 
coBepniajiHCb inecTBiH Cb (JjaKejiaMH h u.B'kraMH. CoxpaHHao no- 
TOMCTBO ČJiarOĄapHyiO naMBTb O 3aiHHTHHKaX'b, nOJIOHCHBIHHX'b 
c hjibi cboh Ha 6opb6y 3a BO3OČHOBJieHie A'hjrb o HeBHHHbix,b, 
noTepn’hBiiiHX’b ocyjkneHie JiKųax,b.

« * *

HHCTHTyrb yrojiOBHOH 3aiiĮHTbi HanpaBjieH'b ki> OKa3aHiio 
coA'bficTBiH caMOMy noAcyAHMOMy h očmecTBy. OnaceHie cy#e6- 
HHX'b OIIIHČOK'b, OCyHCAeHie HCBHHHarO, CTpaXT> H OTB'bTCTBeH- 
HOCTb 3a Takia OIHh6kH BH3MB3JIH paSJIHHHblH M'bpOnpiHTia B’b 
o6jiacTH yjiymneHia npaBocynia. B’b noazrbjiHee BpeMa toh ace 
U'fejiH aojdkho 6hjio cayacHTb ycTpaHeHie (popMajibHOH TeopiH 
AOka3aTejibCTB'b, 3aM^Ha ea cbo6oahoh cynenckOH oii’bHkofi, 
HHAHBH^yajiH3aųia AOkasaTeabCTB'b h ^aHHbix'b B’b OTjŲfejib- 
Hbix,b cjiyqaax’b, npH3HaHie cnpaBeAJiHBaro cynencKaro ycMO- 
Tp'bHia h cyneiickaro yč^nmeHia, H3rHaHie h3T> cy,nlefickHX'b 
npnroBOpOB'b noAosp'bHifi h npeAnoaoHceHiH bhhobhocth h com- 
HHTejibHbixb HHAHiiifi. Bcakoe ocynmeHie HHAHBHAa ecTb o6mecT- 
BeHHoe č'b.ucTBie, roBopHJi'b D’Agneseau. T'feM'b 6ojrbe čiACTBeH- 
HHM'b aBJiaeTca ocyameHie HeBHHHaro ’). 14 B’b HacToaiųee BpeMa 
npH3pakb cy,n;e6Hbix'b oniHČokb BHCHTb Haxb aeJioB'bnecTBOM’b. 
Eme B’b čojibineii M'hp'h cyneČHbia oniHČkH noTpacaiorb cob- 
peMeHHoe očniecTBO, ayrkoe kb oxpaH*b  npaBi>H aejiOB^aecnaro

HOTapiyca h npocnat cociaBHTb npoTOKOjn,, hto y6Hjn> oht», a He K. Stottj 
fltiiCTBHTejibHbift ySifiųa, coBicrb Koroparo 3aroBopnaa bt» nocjrbjĮHisi MHHyTbi 
ero >KH3HH, 6bun» bt> cBoe BpeMH rjiaBHbiMi> cBHA'feTejieM'b no jcfeay K. flo- 
cjrfejiHiii 6bun> ocy>KneH'b, He CMOTpa Ha to, hto cysy HescHbi 6buin caMbie mo- 
thbm ySiftcTBa,—TOJibKo noTOMy, hto Ha cyat oH-b aaBajrb cShb^hbmsi h npo- 
THBopinHBbiH noKa3aHin OTHOCHTejibHo naiiAeHHaro y Hero fiojibinoro KoannecTBa 
MbiinbBKa. 4±Jiy nam*  xoffb.

!) EnponeMi,, cyaefiHaM oniHČKa Mo»eTi> 3aKjnonaTbCfl bt> ocyayieHiH, 
XOTH H BHHOBHarO, HO He B’b M'fepy BHHbl HJIH CBepXT> BHHbl, HJIH 60Jlte, H'hM'b 
nojiaraeTca no 3aKOHy. Ho bto, kohchho, Mente TfljKKie bhjih Ystizmord’a. Ha- 
CTOHinaa, nojĮJįHHHasi, TflHceaaa „cynefinaa oninGica“—sto HMeHHO ocyxaeme He­
BHHHaro. Ki> 3T0My MonteTi, 6biTb npHpaBHeHO, pa3Bt, ocyayieHie ųejioBtica 3a 
fltHHle, «e npeAycMOTptHHoe 3aKOHOMi> bt> KanecTBt npecrynHaro h KapaeMaro 
(nullum crimen gine lege). •
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Aoctohhctbo. JIerqe, n'feM’b Bt crapbin BpeMeHa, pacnpocTpaHaetCsi 
cjiyxb o TaKOH oniHČK'b ocyjKAeHia h HaKa3aHia HeBHHHaro. Pojk- 
AaeTCB 6e3n0K0HCTB0 y HacejieHia, HeyB'bpeHHOCTB Bt CBoež 
cyAbč’h h cBoeArb nojioncenin2). B3opw ycTpeMJifliOTCH Ha yro- 
jiOBHyio 3aiiŲiTy, Ha Hee BO37iaraiOTb Ha^OK^bi. AKKy3aTOpHbiH 
npoųecc'b, bt> kotopomi> 3amHTHHK'b, no HAe'fe, nojib3yeTeq o^MHaKO- 
bhmh npaBOMom'HMH cb apyrHMH cyč^eKTaMK nponecca, AOJDKeH'b 
6bijn> naTb očinecTBy yB'fepeHHOCTb, hto „cjiyųan h nonOsp'bHie 
He Čynyrb onacHbi HeBHHOBHocTH“, hto „čynyrb cnuTaTbcn cb 
npaBaMH Kalmaro noAcynHMaro h ero 3ainHrb yn'hJiflTb niHpo- 
KOe M'bCTO“.

2) „CyAe6HMfl ySiftCTBa“ BeAyr'b kt> TOMy, hto noaBAaeTca HeonncyeMbift, 
naHHaecKift crpaxT> nepeiub CKaMbeft noAcyAHMbix'b, rat aacTO cyjibSa hcbhhob- 
Haro aeJiOBiKa bhcht'b Ha BOjiocK'fe. Y Hacb HiscKOJibKO jrfrrb TOMy Ha3aA*b npo- 
H30LUJI0 BT> ųeHTpi TOpOfla B"b BKCneAHHiOHHOft kOHTOpi y6iftCTBO JIHIĮa, KOTOpoe 
KpaftHe-jrfeBbie cuHTajin areHTOM'b-npoBOKaTopOM'b. Bi> ySiftcrei oSbhhhjich mojio- 
Aoft nejioB'įK'b—padonift, npoTHB’b KOToparo cočpaHM 6bwni, no BH'fcniHeft bhah- 
mocth, „Bck yjiHKn“, BnjioTb ao co3HaHia, cfltnaHHaro hmt> 6ynTO 6bi bt> TiopbM'fe, rA'b 
oht> HaxoAHJica bt> npeABapnTejibHOM'b 3aKjnoneHiH, KaKHM'b-TO, EnponeMi, ao- 
BOJibHO noAO3pHTeabHbiM,b HHAHBHAyyMaMi». Ero cnacAO to, ^TOHbKOTOpbie cayiKaniie 
KOHTopbi, BHA^BHiie yfiitiny bo BpeMfl coBepinenin aroro HaniyM^Binaro npecryn- 
jieHįa, yTBepjKAaAn, aro nocjikAHifi H’fccKOJibKO Bbiine pocTOM'b, a'feM'b npKBJieueHHbik. 
no OnpaBASBiH, Bl KBapTUpi, rAi 3aHHMaAT» KOMHaTy 9T0T7> 6e30TBiTHHft H CKpOM* 
Hbift joHonia, čbui'b oSbicicb no KanoMy-To HOBOMy noBOAy: KorAa ero onaTb ape- 
CTOBajin jinnib aah BbiacHeHia jihbhocth hjih Aa»e TOJIbKO xorfejiH apecTOBaTb, ohi co 
CTpaxa BHe3anHO conieji’b ct> yMa h BCKop'b yMepi». <I>HHrep'b pa3CKa3MBaeT'b o 
H'hcKOAbKo noxoMceM'b cjiyaai, HM'feBineM’b m^cto hcaabho bt» 3ajJbBeAeJrb, rA"fe 
HejioB’tK'b, KOTopbift o6BHHeHi» CbiAb bt» ySiiic'fB’b, a aaT'feM'b no ycTaHOBneHiH ero 
hjihčh 0CB060}KAeH-b, 3acTp-hjiHJica h3t> 6OH3HH, MTO nponecc-b fiyAerb npoAOJi- 
HcaTbCH. O tomt> ike noBtTCTByioTT> MHorie 3anaAHbie nncaiejiH, orrbHaiomle roc- 
noACTByjomiii ao CHX-b nopi> įopMajiH3M'b bt. cyAt (Schreckenskammer) a 
HeCnocofiHOCTb ero BcejiHTb AOBbpie kt> ce6t bt> cepAUaxii JiiOAeii BCfl'bACTBle 
HeAocTaTOHHaro orpaacAeHia hmt» jiHhhocth h npaBT> noAcyAHMMX'b.

Cy/Tb He BTb COCTOSJHIH SopOTbCfl OAHH’b Cb cyfleČHblMH 
OHIHČKaMH. OhIi He MOJKerb COCpeAOTOHHTb BCe BHHMaHie Ha 
OTbiCKHBaHiH ČJiaronpijiTHbix'b ajih noncy^HMaro h 3anono3p^H- 
Haro MOMeHTOB'b. 3anaqa cy#a čojrbe innpoKan no 06'beMy. 
OhTj AOJDKeH'b He TOJIbKO OnpaB&bIBaTb HeBHHHbDCb, HO H KapaTb 
BHHOBHbDTb, nonnepjKHBaH MHp'b, cnoKoftcTBie H npaBOnOpflAOK'b. 
HeHaKa3aHHoe npecrynjieHie — Taoce 3jio, cnocoČHoe noporo 
B3BOJiHOBaTb yMbi juoneii. 14 cy/vb CTapaeTCH OTKpbiTb npecTyn-
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aeHte K rtpecTynHHKa, HHoma jvfejiasi HenejioB'fcqecKifl ycoifl B'b 
3T0Mb OTHOineHiH H BCe Hte ČpOĄH B'b OnaCHbIXb IIOTeMKaX'b. 
Alioąui nocentem ar innocentem qui scit? Ipsi judices hoc non 
pronunciant, sėd se ex animi sūi sententia facere profitentur 
(QuinctiliBn). Mhoto pa3onapoBaHifi HcnbiTajiH ropsmie ctopoh- 
hhkh aKKy3aTopHaro npoųecca, ncejiaBinie BHA'bTb B’b noorfeAHeMb 
OKOHnaTejibHyK) naHaiieio orb BCHKHXb 30Jib. Dass ein unschul- 
diger verurteilt werde, istDankder Entwicklung unseres criminal- 
verfahrens im Allgemeinen hčchst unwahrscheinlich, nucajib 
Wargha, hm^h B'b bhay ĖBeAeHHbiii noBceM'bcTHO B'b EBpoįrfc 
ao6BHHHTe<ZIbHHfi npOIĮCCCb“. H<H3Hb, OJŲiaKO, TpOMKO I'OBOpHT’b 
o apyroM'b. B'b A'fefiCTBHTejibHOCTH, qacTO Ha cųeHy BHCTynaerb 
B'b cyxaxb h AOMHHHpyerb cpe#H cy^ež onaceme khoto po,na,a 
hmchho—KaK’b 6h He H36'br*b  npaBocy^iii bhhobhhh. PyKOBOAHTbCfl 
HanajioM’b „He noiiMaH'b—He BOpb“, 3HanHTb cbHeBHHHHMH ocbo- 
ČOHCAaTb Maccy BHHOBHHXb H T’tjM'b CO3AaBaTb B'b ApyroMb 
OTHOineHiH įųis. očinecTBa HeyB'bpeHHOCTb B'b coxpaHHocTH čjiarb 
H npaBb! TaKOBO Hep'buKO HanpaBJieHie cyaeHCKOH mhcjih. Cyny 
tteTpyAHO ČblBaerb HHOrjĘa CKJIOHHTbCH Kb OČBHHeHilO, KOI'AaHM'blOT- 
CH JlHHIb HaMeKH Ha BHHy, no KOCBCHHHMb yjIHKaM'b, OCOČeHHO, eC-ZIH 
ceHcanioHHoe npecTynjieHie npHBJieKJid očinecTBeHHoe BHHMaHie no 
CBoeii ocočoii acecTOKOCTH, no nojiOHceHiio noAO3p,kBaeMbixb hjih 
no HHbiM'b npHHHHaM’b, h oSinecTBO Tpedyerb HaŽTH h ocyAHTb 
BHHOBHbncb. Kteoii oČBHHHTejib (npoKypopb), KaK’b noKa3HBa<zia 
npaKTHKa, nopon HCKycHo nojib3OBajicn sthmh očcTosrrejibCTBaMH, 
CTapancb nrisBOMb o6in,ecTBeHHHMb npOTHBb npHBjieneHHaro 
SaM'hHHTb HeAOČTaTOK’b y^HKb 1). 3ainHTHHK'b CBOHMb MynceCTBeH- 
HHMb BM’feinaTeJIbCTBOM'b B'b COCTOHH1H OKa3bIBaeTCH H3CTO Orpa- 
AHTb CK3MbIO nOACyAHMbIX'b OTb BH'felIIHHXb B03A'kfiCTBiH, OTb 
tom oprin CTpacTefi, KOTopan noAnacb pa3birpHBaeTCH BOKpyrb 
STOK CKaMbH,—H HBHTbCH AJIfl Cyfla HaCTOHIUHMb nOMOlHHHKOMb 
B’b fl'bafe OTblCKHBaHlH npaB/Įbl. Bb 3T0Mb OTHOineHiH 3aiHHTHHKb 
noHCTHH'b—„coB'fecTb A'kjia“.—Cy#y KaaceTCH, hto o6cTO$rre<zib“ 
ctbh A'bjia cKJiaAbiBaiOTCH oaho 3a ApyrHMb npOTHBb noacyziH-

*) Kofaa bt> PuMi B'b fitai Bepeca pHMCKiii BcaAHMKb, CBHAiTeab no 
A&iy, pa3CKa3MBajib o MHoroqncaeHHbix'b Ka3HfflCb Hajib phmckhmh rpasmaHaMH, 
fcOTopbis coBepniMb oČBHHfleMbift, npeActAaTejib cyAa HeoacHAaHHO pacnycTnab 
cyA'b BonpeKH npOTecraMb ofiBHHnTeJifl, JKeaaBuiHMb Hcnoab3OBaTb HapoAHoe He- 
roAOBanie, co3AaHHoe apKHMb pa3CKa30Mb CBHAfeTejia,
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Maro, hto ynce pacRptrra hcthhs... 3aniHTHHKb, inarb 3a inarčMl>, 
pa36HBan irhnb yjiHKb, otboahtt> cyzjeH Bb Ty očJiacTb, rA'b 
nepejŲb hhmh BCTaiOTb coMHbHin h KOAedaHin, a B'b stoh 06- 
JiaCTH 3aiIĮHTHHKb AOJDKCHb 6bITb XO3HHHOMb nOJIOMCeHifl. OHb 
HanoMHHaerb cyAy, r^t toabko bosmoacho h hyjkho, o B'feKaMH 
CTpaAaHiii h Myicb ao6htož nejiOBbHecTBOMb mhcah, hto He B’b 
TOMb 3JIO, HTO GyaeTb OnpaBAaH'b BHHOBHHH, eCJJH npOTHBb 
Hero H-ferb AocTaTOHHO yjiHKb (THHcejio C03HaHie HecoBepineHCTBa 
cyna, ho SA'bcb—errare humanum ėst), a B’b TOMb, hto 6e3CHAie 
rocynapcTBeHHaro annapaTa BHpa3HTCH B’b BO3AoxceHiH 
č'fencTBia ocyjKĄeHifl h Kapu Ha HeBHHHaro ’). Hoctohhho 
ČyZIHTb COMH'hHifl, 06H3bIBai0mi5I CyjŲb Kb HOBOfi H HOBOŽ IIpO- 
B'bpK'b H KpHTHK'fc, OTTisHHTb CAa6bIH CTOpOHbl OČBHHeHlH, HariO- 
MHHąTb 06b 06lIĮHXb npHHIĮHnaXb CyZįS, B'b COBpeMCHHOM'b KyJIb- 
TypHOMb h ryMaHHO-npaBOBOM*b  rocynapCTB’b, HaAb cbočoa- 
HbiM'b rpaHmaHHHOM'b, no OTHomeHiio Kb KOTopoMy npe3yMimifl 
boni viri1 2) aojdkhb ropbTb nepe/vb cyAOMb KaKb BbnHHfi Ma- 
HKb—Bb 3T0Mb He MOJKeTb HH yCTaBaTb, HH OCJiaČbB'dTb BHH- 
MaHie 3aiiĮHTHHKa hh Ha OAHy MHHyry. KaKb qacTO Bb cyAbb, 
KOTOpbIH TOJibKO HTO CHHTaAb CeČH BIIOJIH'b yČ’fejKAeHHHMb Bb 
Heo6xoAHMOcTH ocyAHTb, 3aniHTHHKb coBepmaerb MrHOBeHHbift 
noBOporb Bb Apyryio CTopoHy! K cyAbH nyBCTByerb ce6n 
Bb noAOMceHiH, onncaHHOMb CTapbiMb (J)paHiĮy3CKHMb nHcaTeneMb 
4>OHTeHejineMb, KOTopbift CKa3ajib: „Ecah 6h y mchh 6biao iioa- 
ho HCTHHb Bb pyKb, h 6ohach 6h pacKpHTb ee“.

1) Hh oflHH'b rpajKflaHHH'b He noaceBaeTb Heora nocJi’feACTBia HeBHHHaro 
ocyjKAeHia TOJibKO noTOMy, hto bto hko6m hco6xoahmo bt> HHTepecaxi> o6maro 
čjiara.

2) O KOTOpOii rOBOpHAOCb paHte.

Ho He Bb 3T0Mb oAHOMb 3aAana 3aiiĮHTHHKa. OTAHHaerb 
3to 3aHHTie 3a6oTa o npaBb h ahhhocth nejiOBbKa, Ha KOTOparo 
očpyniHBaeTCH BcecHAbHoe rocyAapcTBO co CBOHMb o6BHHeHieMb,— 
3a6oTa, corp'bTan ncejiaHieMb cjiyjKHTb crpaAaiomeMy h yHHaceH- 
HOMy. 3Ty HAeiO 3aiIĮHTbI AHHHOCTH, npOHHKHOBCHie BO BHyTpeH- 
hiok) ccjpepy BHABHHyAo BnepBHe KaHOHHnecKoe npaBO. L’eglise 
ne inąuiėte pas de l’element sočiai du crime de la lesion de l’inte- 
ret public, ce qui la touche et la preoccupe exclusivement c’ėst 
l’ėlement individuel. Eile voit dans le cuopable un pėcheur a corri- 
ger, non un criminel a punir, la peine se change en penitence
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la justice en education ’). 3aiųHTa no,zicyAHMbixb Mbicjffljiacb 
KaKT> aKTb jiioGbh K’b 6<zn«KHeMy. BcKop'b OAHaKO ąepKOBb no- 
BepHyjia pyjib Bb Apyryio cTopoHy h orb 3aiu,nTbi HHAHBHAyyMa 
nepemzia Kb 3amHrb o6mnxb HHTepecoBb ųepKBH, B'bpH'be—kjiq- 
pHKaaOBb H T'fcxb, KOTOpbie ČbLZIH Cb HHMH (Be/IHKaH HHKBH3HIĮ1H). 
IlpecTynHbiH syniH cra/m oųnmaib h cnacaTb ajisi jiynmeii hch3- 
hh He orHeMb B-fepbi, a naaMeHeMb KoerpoBb... 3anoAO3p^HHaro 
noABepraJin MynemsiMb h nocjrb cyzia h ao cyna h bo BpeMH 
npoųecca, Jininb 6m TOJibKO ycTpaniHTb Apyrnxb. IlycTb Aaace 
Bnoc/rbACTBiH oKajKeTc’n, hto OHb HeBHHeHb: nepeHeceHHbie HMb 
CTpaaaHiH h yacacbi TaKOBbixb ynep^arb nponnxb orb caMOH mmcjih 
o coBepineHiH npecrynjieHifl. HejiOB'feKb ecTb cpeflCTBO ajm ao- 
CTHHceHin o6mnxb Jlnnib noTOMb, Kor^a uejiOB'b^ecTBO
Hanajio HCKaib HOBMXb nyrefi caMOCTOHTeAbHaro h He3aBHCHMaro 
pa3BHTiH, Kor^a bo3hhkao Bceodmee yč'bncAeHie Bb Heo6xoAH- 
mocth co^eTaHiH h corAacoBaHia HHAHBHAya<zibHaro h couiaAb- 
Haro,—cepbe3H0 h HCKpeHHO ct3ah npOHBAHTb 3a6oTH o nejio- 
B’bK'b h ero BHyrpeHHeMb Mip'b BM'fecrb Cb 3a6oTaMH o noA- 
AepHcaHiH npaBonopjŲįKa, KaKb ochobh Angaro ČAaronoAyHin. 
OTKpbIJiaCb BO3MO3KHOCTB ABBaTb AOJDKHMH npOCTOpb HyBCTBy 
HeJlOB-bKOJHOČifl Kb OTA'kzibHOMy „HecnaCTHOMy“ (KaKHMb TpaK- 
TOBajica npecryiiHHKb Bb anoxy rocnoACTBa KaHOHH<iecKaro npa- 
Ba), HacKOJibKO 9to He BCTynaerb Bb npOTHBOp'fenie Cb TpedoBa- 
HieMb coųiajibHož npaBAM. Jlymiiie 3amHTHHKH Bb 3anaAHoft 
EBpon'h h y Hacb OTjnmaAHCb stumk cbohctb3mh „neAOB'feKO- 
jnočia“ h „npaBAOJHodifl“ h octbbhah cboh saB'feTbi MaaAniHMb 
COČpaTbHMb CBOHMb. KOHe*IHO,  HCMaAO HM^eTCH H HCKAIOHeHiŽ * 2).

*) Laurent,—Histoire du droit dės gens, v. 7, p. 257, unTnpyeTCH no Vargha, 
op. cit. S. 69.

2) HiKOTopue Kpatee OTpunaTejibHbie ranbi 3amHTHHK0Bi> n cpejicTBa 
BainnTH, kt> KOTOpbiM*b nocjrfcAHie npnStrajiH, 3aneqaTa±Hbi bt> aHHanax,b aflBOKaTy- 
pH Bb yCTHbIX'b npeAaHlHX'b. Koma-TO H3B’feCTHbIM'b CTaffb „COBtTb“, ftaHHblft OflHMMb 
3aiHHTHHKOM'b, B3HHT0K0Mb JKH3HH“, KaCCHpy, paCTpaTHBIIieMy CTO TblCHm H3b 
AeHert CBoeft (įJupMbi (ofib 3T0ft pacrparfe eme ne 3HaBmeft): »B3BTb H3i> Kac- 
ch eme cto Tbicfl«n>, KOTopaa n npejmo»HTb įmpM’fc, KaKb KOMneHcaniio co 
CTOpOHbl pOflCTBeHHHKOB'b KaCCHpa 3a paCTpaieHHblH HKOČbl He CTO, a ubIcth 
TbICfl'lb, HTOfibl 3aMHTb fltjIO, Ha UTO cĮ)HpMa, KOHeHHO, COrJiaCHTCfl, He BHflH AJIfl 
ce6a hhoto Hcxoaa'. O TaKOMb Bam.nraHK'b moJkho cKaaaTb: Wissen ohne Gewi- 
ssen totet die Seele. CaMO co6oio pa3yMteTCH, uto noKoSHbie „cobItm“ AoaiKHbi bm“ 
BbiBaTb cooTBiTCTByiomyio peaimiio co ctopohh aaKOHa h AHCimnJiHHbi.—MocKOBCKifi 
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CKOJIbKO Tpyaa H AyiIIH IIOJIOJKHJIH, OflHaKO, 3HaMeHHTHe 3amHT- 
HHKH-HACajIHCTbl B”b A’fejiaX’b HX’b KJlieHTOB'b! CKOJIbKO AyxoB- 
hoh SHeprin TpaTHTb ejKeAHeBHo Bbicrynaiomie, nopoio Aaace 
HHKOMy HeB^AOMbie, 3aniHTHHKH, H3T> KOTOpMX'b BecbMa MHorie 
npeHcnojiHeHH hc HcaacAofi cjiaBbi hjih HajKHBbi, a hmchhO CTpeM- 
jieHieMT> očJiergHTb qyxcyio yųaCTb, OTCTOHTb npaBO. Ecjih 
rOBOpflTb THKHMTj 3aiIĮHTHHKaM'b! „3am,HTa nOTOMy BMCOKO 
CTaBHTCfl B3MH, HTO BM C3MH 3amHTHHKH“, TO OHH Ha 3TO OT- 
B’bTHT'b: „HanpOTHB-b, MM nOTOMy 3ailJHTHHKH, HTO 3amHTa BH- 
cokO nocTaBJieHa“.

#3jiaToycTb“, OTJinqaBiuifiCH, Bb 3HaqnTejibHOii CTeneHH, xaHH<ecTBOMb, npoH3HOCHJib 
bt» cya.'b 3aniHTHTejibHyio pkqb h nyBCTBOBajib 6e3iuioflie cBonxb ycanift onpaBAaib. 
Cym> npoHcxoAHJn> Bb KpeMJieBCKOMb 3jiaHin, bt. cy66oTy, BeqepoMb. Bt otkphthji 
oKHa BOpBaacH niyMb KpeMJieBCKHXb KOJioKOJiOBb, npH3HBaBUiHXb Kb BeqepH*b. 
3aniHTHHK,b npepBajrb p,fcqb, HH3KO iiokjiohhjich h, ofipainaacb kt» npncsDKHbiMb 
3ac'fcflaTe«HM'b, cKa3ajib: „Bm cabiinnTe fijiaroB’fecrb Boacift, homojihmch 3a noacysH- 
Maro n npocTHMb ero*. Jlpyroii, Taore H3BtcTHHfi, 3amHTHHKb, Koma BO3HHKJia 
Ha cyni p^b O TOMb, HTO OČBHHfleMHft Bb HeflO3BOaeHHOe BpeMfl, CJIHHIKOMb pa- 
HO OTKpbIJIb CBOK) TOpTOBJHO Bb npa3AHHqHblfi aeHb,—oSpaTHJICH Kb nySjIHKi H 
CTajib CB'hpHTb y Kaacuaro qacbi, Mtejiaa aniMb npKasaTb, mo BpeMH y Bckxb 
pa3JIHHHOe, T3Kb HTO oSBHHfleMblfi MOFb OniHČHTbCfl HaCHeTb HCTHH- 
naro qaca: 3aiiiHTHHKb 6buib ocraHOBJieHb Bb aroMb TeaTpajibHOMb acecrh 
H noJiynujib BHyineHie. HenaBHO Bb IOmchoS AMepunt Herpb, cyauBniIficH 3a 
Kpaaty co B3JioMOMb, cocjiajica Ha cyA'fc Ha CBoe .ajinSn;“ BM’bcT’fe cb rfeMb ne 
6bwio coMHiHift, qro oHb HHKpnMHHHpyeMoe eMy AtflHie coBepniHJib (oHb Aaare 
h caMb noHTH co3Hajica). Ha Bonpocb cyaa, 3Haerb jih OHb, hto Tanoe tajra6H*, 
Herpb OTBtTHJib, hto He 3Haerb, ho hto 3auiHTHHKb Bejrfejib eMy cocjiaibca Ha 
,aJIH6H". HM^IOTCfl 3aniHTHHKH, KOTOpbie He 3amHmaiOTb CBOHXb KJlieHTOBb, 
a yHHHcaiOTb nxb Ha cyjrb, H3o6pa»aiOTb nxb „TeMHHMH“, „hhhtomchhmh“, He- 
co3HaTeabHbiMH (Bb nojiHTHqecKnxb npoiieccaxb), pa3cqHTMBaa araMb BO36ynHTb 
Bb CyA'fc COiKajrbHie Kb HHMb HJIH BbICTaBHTb HXb HaHBHbIMH H HeBHHHHMH, ql»Mb 
HHor.ua Bbi3biBaioTb Tyib are Ha cyjrfc npoTecTbi co cropOHM caMHXb noA3aniHT- 
Hbixb. KHoraa 3amHTHHKH merojiaioTb Ha cyirfc CBoeii „JioiiajibHocTbio* h ,rocy- 
napcTBeHHbiMb cMbicaoMb“, jrfejiaa Ha cyst oShahmh h BpejiHbia ujis no«3a- 
nmraaro 3aaBJieHia Bb yroay oČBHHeHiro h cyay. TaKOBM $aKTM ikh3hh, B3aTBie, 
KaKb fiojrfee hjih MeHte xapaKTepHbie, H3b Maccw apyrnxb. OflHaKO 3th „hckphb- 
jieHifl nepecneKTHBbi“ He aojdkhh yramam Btpy Bb aoctohhctbo caMoro cjiyace- 
nia: H3b-3a noMHHyrbixb hjih noAOČHbixb ųjienoBb Kopnopaiiin, cocTaBJiHK)innxb 
HecoMH'bHHo ptflKifl aBJieHia, a OTHioAb He o6mee npaBHJio, Hepe3OHHO 
6biJio 6h Hananaib Ha bcio Kopnopauiio. no aapecy OTpHuaioniHXb HHCTHTyrb 
CBodojiHoft 3amHTH, He BHjĮHmnxb ero KyjibTypHaro h couiajibHaro 3Haqema h 
3acjiyrb nepeiib o6mecTBOMb, mohcho npHBecTH crapoe H3ptqeHie: .Artis hostes 
tet, qnot ignorantes“, koTopoe, no cnpaBeAJiHBOMy 3aMfcqaHiio Vargha, npHMi- 
hhmo, mutatis mutandis, h Bb pČJiacrH yrojioBHoft 3amaTbi.

HHor.ua
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Oahoh H3b 6<naropoAH^fiuiHXb saAanb, OAHoii H3b caMbixb 
AOCTOHHbIXb MHCCift, Kb KOTOpbIMb MOiKeT'b SbITb npH3BaH'b HCJIO- 
B'bK’b—9to 3aiiĮHTa no yrojioBHOMy A'b.ziy. „BaaroAapH AoGpoco- 
B'bcTHOMy oTHomeHiio Kb HHTepecaMb oČBHHseMaro, 3aM*i>THJib  
BHJibCKiii, npHCJDKHbie noB'fcpeHHbie B’b Maccfe npocroro HapoAa 
nojiymnni cneųiajibHoe hmh „3amHTHHK0Bb“, KOTOpbIM’b ohh no- 
cnpaBeAJiHBOCTH Moryrb ropAHTbca..., TOJibKO 6/iaroAapH HMb 
npOHHKJIO B’b HapOA'b H CA'fejia.IIOCb erO AOCTOHHieMb 3H3MeHHTOe 
H3ptneHie... „npaBAa h MHJiocTb Aa ųapCTByiOTb B'b cyAaxb*  !). 
B'b caoB'fc „3amHTHHK’b*,  o3HaqaiomeMb B'b AaHHOM'b c.ny’ia'h Ht- 
hto čojibinee, q^Mb oČMKHOBeHHoe noHHTie yroJiOBHaro 3aiiŲiT- 
HHKa, HapOAT» BbTpa3HJTb HenOCpeACTBeHHO CBOH CHMIiaTlH Kb 
rpynirb jinųb, nocBHTHBinHXb cečn cjryjKeniio jiioAHMb, KOTopue 
nonajiH B’b č'feAy, B'b rp'fex,b, B'b npecTynjieHie hjih hto eme xy- 
Hce, HeBHHHO npeACTajiH nepeAb MoAoxoMb npaBOcynia, KaK*b  
acepTBH HaniHX'b COUiaJIbHHX'b IIOpHAKOBb. B’b TBKOMb 
opeojrb 3aiiŲiTHHKH npečbiBajiH B’b npencHee BpeMH, thkhmh 
OHH OCTaJIHCb H IIOHblH'fe 1 2). YrOJIOBHaH 3amHTa — nopoio 
noABHrb B'b HacToameM'b CMbicjrb cjiOBa. roTOBHiųiiicH Kb A'fefl- 
TeAbHOCTH 3amHTHHKa AOJi>KeHb CKa3aTb ceči: „3to Moe npH3- 
BaHie, rJiaBHaa moji odmecTBeHHaa h nojiHTHHecKafl A'feflTejib- 
HOCTb, moh necTb“. EMy cjrfeAyerb hoctohhho hm^tb nepeAb 
cočoio cboio iĮ'hJib, TpyAHTbCH HajŲb co6ok>, BbipaOaTbi- 
BaTb B’b ceč'b Kpinocib Ayxa, y6'h>KAeHH0CTb h cnjiy 
BOJIH. HeAb3H npeyBeJIH’JHBaTb, HO HCBO3MO2KHO OTpHIiaTb, HTO 3a- 
mttTHHK'b nOABepraeTCH B’b CBOefi A'tHTeAbHOCTH MHOTHMb onac- 
HOCTHMb, OCOČeHHO, KOTAS Afa-ZIO KaCaeTCH CeHCaųiOHHHXb, nOJIH- 
TH<iecKHXb, BoeHHbixb hjih HHbixb noAo6Hbixb npoųeccoBb. B^AB, 
AO CHXb nOpTb COXpaHHJICH OCTaTOKb TOTO AaBHO OTBepr- 
Hyraro TeopeTHnecKH B3rjiHAa, hto aABOKaTbi He Moryrb 3a- 
mnmaTb oČBHHHeMaro Bb rocyAapcTBeHHOMb npecTymieHiH, 6e3b 

1) UHTHpyeTca no BacbKOBCKOMy, OpraHH3anifl aaBOKaiypu, n. I, 1893 
CTp. 335.

2) 3amHTHHK-b JKHBeTt He COČCTBeHHOft HCH3HbIO, a »H3HbIO apyrnx'b. 3a- 
SoTbi, HyacAy, OTnastHifl h CTpaaaHifl ApyraxT» at/iaei-b OHb cbohmh, oht> bxojlhtt» 
B'b hhxt>. Ycnta-b —ero cnacTbe, Heycnta'b—ero neuaJib. Weissel, Advokat Gothe 
S. 5. Fritz Frledmann, Die Kunst der Verteidigung und der forensischen Rede, 
1927, S. 50: ,Der Verteidiger ist der Beichtiger dės Klienten, vernehmllch dės 
Gefangenen, sein Troster, sein Vertrauer, sein Stato und seine Stūtze“.
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Toro, HTOČM B’B H3B’bCTHOM[ CTeneHH He HflBJieųb Ha ce6fl nOAO3- 
p'bHiH B'b coynacTiH, hjih roBopsi caobsmh oahot*o 4)paHiiy3CKaro 
aBTopa,—l’erreur dės hommes passionės qui avaiėnt eu l’inpruden- 
ce d’avancer, que les avocats ne poiivaient pas defendre les accu- 
ės de crimes d’ėtat, sans se rendre pour ainsi dire, leure cumpe- 
lices *).  Hep^AKo oht> HM'beT’b npoTHB'b ce6a 3HanHTejibHbiii 
ceKTOpij odmecTBeHHaro mh^hib h Aaace nacTb cy^a, ecjm He 
Becb. A vaincre sans peril, triumphe sevs gloire. H nacTO B'b ro- 
JIOBy npHXOAHTb MbICJIb, UTO HCTHHHbIM’b 3aHI.HTHHK0M'b, CĮIO- 
COČHblM’b yCTOHTb npOTHB'b BC^Xb nOCTOpOHHHX’b BJliflHlfi, MOJKeTb 
dbiTbTOTb, KOMy He qyxcAM nepTbi A'bncTBHTejibHaro „pbmapa Ayxa“. 
Gli advocati in Roma erano i soldati di un partito (Carrara 2).

T) Cm. Vargha, op. cit. S. 353).
8) Bt 3tomt> oTpoinesiH ČoJibinyio ponu Hrpaerb KopnopaTHBHaa opraHH“ 

3auia 3auxRTHHKOB'b, co3flaiomafl ocHOBy nyxoBHoii B38HMonoMonm Ha noaBi co- 
jnmapHocTH, B3anMHoii MOpajibHoft nojuepHCKH h caMoimcnnnraiHbi. „BuBajorb 
MOMeHTbl B'b 2KH3HH KaJKUOit oSmeCTBeHHOil ejIHHHHbl, Koma BHyTpeHHIOIO npoa„ 
HOCTb h aBTopHTerb oHa MOHceT'b npiočp'bcTH TOJibKO nyreMb cypoBoft jįhcuh- 
nJIHHbi; Kb T3KHMb MOMCHTaMb npHHajUie>KHTb Hamb HeyCTOftRHBblii B^Kb, H B'b 
cypoBoft HHciĮHnjiHH’į Bcero 6oaie HyacuaeTca Kopnopania npncH>KHt>ixb 
noBtpeHHbixb; OHa Moraa 6bi 6wTb onacHOio jįJįsi uea romą rannb, ecrai 6bi 
npaBO npHM’hHHTb M'bpbi AHCiiHnjiHHbi npHHajuiejKajio He eft caMOil*.  (4>oftHHiĮKift, 
3amHTa Bb yroaoBHOMb nponeccfe, crp. 52). Čobotu npnca}KHbixb noB'fapeH- 
HbiXb Bb Poečių 0Ka3aan Bb A'feji’fc BoennraHia ajiBOKaTypbi HeoiiisHUMyio ycayry 
očiųecTBy h rocyaapcTBy h ocraBHrai BocnoMHHaHia o npeKpacHOMb npomaoMb 
pyccKoii aaBOKaTypbi. HeycraHHO, cb TpyjioraočieMb h raodoBbio Čobotu co3jia— 
Barai npaBHJia ajiBOKaTCKOft 3thkh, KpHCTarai3ya nxb H3b OTA^abHbixb AHcnanrai*  
HapHbixb jrfejib, H3b onHTa, nocTaBJiaeMaro Ba»HiftinHMH co6biTlHMHBbo5jiacTH ajmo- 
KaTypbi, H3b aABOKaTCKoit 3jio6h AHa. Ohh BbipafiaTbiBarai uaeajib aABOKaTCKaro cay- 
aceHia, He Bb cMbicai fl0HKHX0TCTBa, aBb CMbicat „ejKeAiieBHaro x;rfe6a*  h „miaHa 
KtficTBift“ bjih HacToamaro n 6yaymaro, KOTopbiii He TOJibKO HyutHO oco3HaTb,HO H 
BbinoaHMTb. (CpBH. Finger: Die Sendung etc. S. 19, Cm. TaKHce P. Leonas, Advokatų 
profesija ir ju organizacija 1931. IlpaBna, Bb oraomeHin cneniaabHO yrojioBHoa 3a- 
iiniTM eme HeaocTaToaHO 6buio caiaano, ho Bce are aobojibho noapoČHO peryraipOBa. 
raicb oTHomeHia 3amnTHHKa Kb KJiieHTy, Kb cyay, Kb odmecTBy, Kb npecct h t. jį. 
yrojioBHyio aamHTy ofibHBaarai Čobotu npHC. noB. OAHoft H3b caMMXb raaBHbixb 
o6a3aHHOCTeft aABOKaTa. CynefiHaa npakrana, ocofieHHO BHauajii, nojmepacHBaaa 
niHpOTy a«BOKaTCKaro caMoynpaBaeHia. Metyty npoaHMb, pa3bHCHeHO, <rro ca- 
Moe npaBO npunaria acnnpaHTa Bb Kopnopaniio npHcaacHoft anBOKaTypbi HBJiaeT- 
ca flHCKpeniOHHbiMb npaBOMb CoBtTa. Yup. Cyn. Yct. ct. 380, 406, Pisiu. O6m. 
Co6p. CeHaTa 1879 Ns 14 (o npHcaacHbixb noBkpeHHHXb), 1885 r. N° 13 (o no- 
MoniHHKaxb npnca)KHbiXb noB±pennbixb). $oftHHiĮKift npHBOAHTb caoBa D’Agu- 
sseau: 03HafiTe, aro caMaa raySoKaa h, Moacerb 6biTb, TpynHO Hcn'braiMaa a3Ba» 
Bainero cocaoBia, sto—cjiinaa aep3OCTb, cb KOToporo MHorie piniaiOTca Bcry- 
naTb Bb cocraBb ero, npeame AociaToaHoft noAroTOBKH, Heo6xojĮHMOft, htoGbi
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BbiJiH cziynan Bb npeacHefi Poccin, Kor.ua 3aiiĮHTHHKH Aaace 
BM3biBaeMbi6bwiHHaAy3<zib no noBojiy cKa3aHHarO imu CA'bjiaHHaro 
hmh bo HcnojiHeHie o6fl3aHHOCTH. 3th RyaJiu Bcer.ua OTKJiOHHJiHCb 
Cb OAOOpeHlH AHCIIHILZIHHapHbIX'b OpraHOBb. 3amHTHHKb—nOMH- 
mo Toro, hto a^BOKaTb, HOCHTejib npaBa, Boodme He AOJDKeHb 
ynaCTBOBaTb Bb AyaJIH, KaKb Bb IipOTHBO3aKOHHOMb aKTh— 
ocodeHHO He BnpaB'b npnHHTb BH30Bb, ecjiH A'fcjio HA&rb o no- 
BeAeHiH ero Ha cyA’b Bb OTHonieHiH Toro hjih Apyroro AHua; 
OHb o6fl3aHb necrao, CM'bAO h caMOOTBepnceHHo 3amnmaTb noA- 
cyAHMaro, He oOpamaa BHHMaHia Ha to, hto kocbchho Tanan 
3aiiĮHTa Moacerb 33A^tb necTb hah caMOAiodie yqacTByiomHXb 
Bb A’fejl'b AHIĮb HJIH Aance nOCTOpOHHHXb. 3aiUHTHHKb CTOHTb 
nopoio nepeAb AHUOMb yrpo3b, BCTp'bnasicb co cTpacrniH, o6;ia- 
AaTejib KOTopbixb Hepa36opHHBb Bb cpeACTBaxb !). Kto He ho, 
CHTb Bb ceO'b AOCTOHHCTBa tje/ioB'feKa, kto He TaKb ycTpoeHb,

CT3Tb Toro AOCTOftHbIMb“. Kb 3T0My MO7KHO npH6aBHTb, HTO „CJltliaa Aep30CTb“ 
npoflBHT’b ce6a h totas, kotas jihuo HpaBCTBeiiHo-AeįieKTHBHoe no»eaaerb 
nepeftTH qepe3b noporb 3Toft KopnopauiH, htoGm cbohmt> npncyrcTBieMb ee ahc- 
KpeAHTHpoBaTb, yHHMtaTb ee n cjrfeaaTb ee Mopajibno OTBtTCTBeHHoft 3a ero no- 
crynKH. JĮHCKpeuioHHaa BjiacTb Cob^tobij npnc. noB. OKa3biBaaacb BecbMa yMicr- 
Hofi, TaKt KaKb KOHTpoJib cyAa HaAb nocTynaemeMb Bb aABOKaTbi, cKOJib 6bi 
OHb hh 6biJib cepbe3eHb h ČJiarojKejiaTejieHb, Bcer.ua ocianeTca įopMaabHbiMb 
h rocnoACTBOBaTb SyaeTb He odmecTBeHHo-HTHaecKaa, a CKOpte SiopOKpaTHaecKH 
otįjįjHiiiajibHafl TOHKa 3pima Bb šiai AonymeHia hjih HeAonymema acnnpaHTa, KaKb 
3acBHAiTe«bCTBOBa«a npaKTHKa. AHCKpeuioHHaa BjiacTb CoBiTOBb HHKor.ua He 6biJia 
HcnojibaoBaHa nocaiAHHMH 3aBiAOMO HenpaBHJibHO hjih HeAoSpocoBicTHO, jųih 
CBeneHia cneTOBb, nojiHTmiecKHXb hjih HHbixb, no jihhIh KOHKypemiin h t. n. 
noaoSHbift cnyaaft Bpaflb jih KTO-HH6yAb Bb coctohhIh SyaeTb yKa3aTb. 3ts BjiacTb 
npHMiHHJiacb ocTopoHHO h BecbMa piAKO. Ho 3aro bo MHornxb cjiyaaaxb caMH 
acnHpaHTbi, yaHTbiBaa cboh nperptnieHia, ųyBCTBya ce6a „ne Bb nopaAKi*  Bb 
OTHonieHiH cBoeft penyTauin h nponuioft jkh3Hh, He piniajincb cryųaTbca Bb 
ABepH KopnopauiH, npeABHAfl 3apaHie TiueTHOcTb CB0HXb nonbiTOKb... Kb coaca- 
jrfeniK), Bb HTOMb OTHonieHiH KOMneTeHniH CoBiTa npnc. noB. HbiHi totobhtch 
y Hacb Gojibinia orpaHHneHia. MeiKAy rfeMb cBo6oAHaa Kopnopania („3anopo«- 
CKaa Cinb“, KaKb Ha3biBajib kotas-to cocjioBie npHcmKHoii SABOKaTypu B. A. Cna- 
coBnab) — jjymniii pa3caAHHKb He3aBHCHMbixb, AHCUHnjiHHHpoBaHHbixb h MyjKecr- 
BeHHbIXb 3aiHHTHHK0Bb.

i) Bo BpeMa nenaTaHia HacroamHXb. crpoKb nojiyųHJioct coofimeme H3b 
4>paHiiiH 06b yfiiftcTBi H3b peBOJibBepa aABOKaia, 3amHiuaBinaro Ha cyAi KaKyio- 
to acemiiHHy, coBepineHHOMb ero aceHoft, KOTopaa MOTHBHpoBaaa cBoft ctojib 
ace HeofibmafiHbiii, CKOJib Hejiiribift niarb, rfeMb, hto .TaKb 3ainHinaTb noA3amHT- 
Hyio Morb TOJibKO neaoBiKb, Bb Hee BAioSaeHHbift“. H3b AaHHuxb npHKjnoaeHia 
moikho cyAHTb, hto a^jio TyTb 6buio He Bb Toft aiočbh, KOTOpyio noAO3piBajia 
noTpaceHHaa Bb cB0HXb qyBCTBaxb aceHa, h „yBjieneHie“ 3aniHTHHKa 6buio co- 
BciMb HHoro poAa, AaaeKO He poMaminecKoe... Ecjih TaKb, to Beanaie Ayxa 3a- 

Kor.ua
Bcer.ua
Bcer.ua
HHKor.ua
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mOČH K'b HeMy HaxoAHJiH npHM'hHeHie cjioBa TeTe: Mit dem 
Schiffe spilelen Wind und Wellen, Wind und Wellen nicht mit 
seinem Herzen, kto Oohtch, He p'bmaeTCfl, 3aMajnjHBaerb H3i> 
CTpaxa nepejŲb ardor civium prova jubentium, caHTaeTca co cbo- 
HMH BMrOAaMH, Cb JIHnHMMH OTHdnieHlHMH K'b MOJIflM'b, Heli TO- 
JlOC’b ApOHOIT'b, TOTb flJIH 3T0H A'feflTeJIbHOCTH COBepiHeHHO He 
noAxoA5imee jihiįo (Iacque). Xoth, no Hji.e'b, coBpeMeHHoe npaBO 
CTpeMHTcn cyaHTb He „npecrynHHKa“, a „npecrynjieHie“, t. e. 
OTA'kzibHOe KOHKpeTHOe A*feHHie,  HO B'b CyiIĮHOCTH in facto HCJIb3H 
adcTparHpOBaTb AbftcTBia orb jnma, npHXOAHTcn odcyamaTb Aba- 
Hie, COBepIIieHHOe AaHHMM’b JIHIĮOM'b. KaK*b  nO HOB'feHIHHM'b B3TJIfl- 
AaM'b MeAHIĮHHBI, H'feT’b 6OJTfe3HH B’b OČ’beKTHBHOM’b CMMCJTb, a 
cymecTByiOT'b čojibHbie, CTpa^aiomie T’hM’b hjih HHbiM’b He.nyroM'b, 
K35KAMH no CBoeMy, HHAHBHAyajIbHO, TaKl> H B’b KOHIŲfe KOHIĮOB’b 
h B’b Mipb KpHMHHaJibHOM’b cymecTByiOT'b nocaraTejiH, Hapyniaiomie 
yroJiOBHHA 3aKOH'b,—KaHŲĮbiž no CBoeMy, KaacAMii co cbohmh 
ocodeHHocTHMH. CnpaBeAAHBoe oTHonieHie Tpedyerb BcecropoH- 
HHro pa3Čopa 3THX'b ocodeHHOcreH, H3yaeHia od/iHKa noAcyzm- 
MarO, ero xch3hh, Kancfloit nepTbi odcraHOBKH h ycjiOBifi, B’b ko- 
TOpbIX*b  COBepineHO HHKpHMHHHpyeMOe A'fcHHie (HTO, KaK'b MM 
BHA'bJIH, CO3HaBaJIH yHCe KyjIbTypHMe HapOflH ApeBHOCTH), 9TH- 
necKaro npHM’hHeHifl BC,fex'b MacnrračoB'b yrojiOBHaro H3Cjrfe.noBaHif[, 
KaK'b H CaMHX’b yTOJIOBHbIX'b HOpM'b H ApyrHX*b  3aKOHOB'b. ycn'bx'b 
3aiIĮHTM 3aBHCHT'b OTb MOpaJIbHaTO ypOBHfl 3amHTHHK3, BbICOTOH 
KOTOparo OH"b HMnOHHpyerb CyZįbHM'b, OCOdeHHO npHCHHCHbIM'b 
3acb.naTejiflM'b, ctojib 6jiH3KHM’b 3amHTHHKy no Ayxy CBoeMy,— 
TaK'b »e, KaK'b H 0Tb erO nO3HaHlH, CHJlOH KOTOpHX'b OH'b H 
yd'fejKAaerb h noKopnerb *)•  3HaMeHHTMe 3amnTHHKH Aaiorb 
HaMT> oOpaseirb Toro, Kania ycHJiia TŲfejiaerb Ha/Ųb codoio cy-

HĮHTHHKa oSpHCOBMBaeTCH AOBOJIbHO peJIbeįjHO. HOBH3Ha 3aKJH0qaeTCfl B'b TOMb, 
mto Ha 3amHTHHKa nocarHyjia cboh >Ke »eHa. Boofime >xe HanaaeHiH Ha 3am,HT- 
HHKa, coeaHHeHHbiH fla>Ke cb yfiiftcTBOMb, Bb cbh3H C"b 3aniHToft h no noBOjiy 
3aiHHTbI—HBJieHie He COBCfeMb phjĮKOe.

i) W3BtcTHbift HHfliftcKiii noaHTHnecKiit fltflTejib TaHjiH 6buib ajiBOKaTOMb, 
ho SpocHJi'b 3to 3aHHTie, KaK’b „aHTHMopajibHoe*.  no 3T0My noBOAy cnpaBeoHBO 
yKa3biBajiH, hto He a«BOKaiypa aHTHMopaabHa, a HejiocTOftiibie npleMbi h±ko- 
TOpbIXb H3b aflBOKaTOB'b, KOTOpbie H3CTO 3a6bIBaiOTb, HTO JKaJKAa HaJKHBbT He 
flOJDKHa cTOHTb Bbinie HHTepeCOB'b jihhhocth h odmecTBeHHOCTH: das unbekum- 
merte Streben nach Profit darf nicht ūber hohere Personlichkeits—und Gemein- 
schaftswerte siegen, KaK'b yKa3aHO Bb oaHOMb phineniH repMaHCKaro cyjia 
ųecTH hjih ajĮBOKaTOBb. 9th npieMbi 6e3HpaBCTBeHHbi TaKb »e, KaKb aHTHMopajib- 
Ha nojiHTHKa onpefl’haeHHaro rana atsrreJieft, ocHOBaHHaa Ha pa3H<HraHiH crpa-
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aeČHbiii opaTopt, bt> CMbic/rb caMOBOcnirraHiH, Kaicb npocB'bmaerb 
oht> cboh pa3yMT>, pacniHpHeTb no3HaHifl, očpamaa Aywbi h noMMC- 
jibi, KaHCAHH marb, Kabyto npoH3HeceHHyio 4>pa3y Ha npiočp'frreHie 
Hy2KHbix,b 6oraTCTBi> Ayxa, Ha Aoera^eHie coBepnieHCTBa B’b H3Ji02Ke- 
H1H MblCJiefi, B'b C JI O B'b H B’b KOHCHHO, He BCHKOMy CyJKACHO
čbiTb UHųepOHOM'b, AepHcaTb B'b pyKax*b  CKHneTp’b aziOBa (le sceptre 
de la parole), npHMHKaTb Kis „opjiaMi, KpacHop'fcma“, HeBcaKiž, 
BHCTynaiomifi B'b yro;ioBHBix’b A’fcjiax'b, BnpaB'b npeTCHAOBaTb 
Ha to, HTo6bi HM’hTb cjiaBy Bbiaaiomarocfl 3am,HTHHKa h 6biTb 
TaKOBMM’b. Ho KajKAMH MOHCeTb npOHHKHyTbCH npHM'hpOM'b B6- 
jiHKaro pHMCKaro npeAinecTBeHHHKa h MHorHX'b Apyncrb, hchb- 
niHx,b ao Hero h nocjrb Hero, B’b ynopHOM’b CTpeMzieHin Kb 
caMOo6pa3OBamio, caMOKpHTHK’b h caMocoBepnieHCTBOBaHito. 
BecbMa MHorie nxb rhxb, KOTopue OKeAHeBHO BMCTynaiorb B’b 
cyAax’b, KaK'b 3ayp5ŲVb-3amHTHHKH, B’b coctohhih čhjim 6h 
BMHBHTb 6o<zibinifl cnocodHOCTH, CA'bjiaTb Kpynnbie ycn’fcxH B'b AaH- 
hoh očjiacTH, ecjiH 6h no>KejiajiH ycepAHO h HeoTcrynHO TpyAHTb- 
ch HajĮb co6oh. A hto yace roBopHTb 0 T-bxb, B'b KOTOpbncb ropHTb 
„HCKpa BojKbH“, KdTopHM’b caMa cyAb6a aajia TajiaHTb h yM'bHbe! 
riOCTOflHHO COCpeAOTOHHBaTb BHHMBHie Ha CBOefi IĮ'hjIH, He OT- 
BJieKaHCb HHK3KHMH HenOAXOA5HUHMH nOCTOpOHHHMH 3aHHTlHMH» 
BHpadaTMBaTb Bb CeČ'fe XapaKTepT>, rOTOBHOCTb K*b  ČOpbČ’b H 
sacTynHHnecTBy, CM'fejiocTb mhcjih h cjiOBa, BM'bcrh cb HceJiaHieM’b 
6aara čjiHJKHeMy h očniecTBy—tskobo npeAHa3Ha<ieHie 3amHTHHKa 
Ha »H3HeHHOM,b nyTH, jieacameM'b nepejib hhm'b.

CTeft, 3roH3Mi, jinneM'fepiH. BnpogeMt, rašau csirraeTO „HeMopaflbHbiM'b" n 
gasHTie cynefi, Koropbie dyjiTO 6m „yBeassnBaioTO qnoio cnopOBi a HeaopaayMiHift 
MeHcflyjHOAbMn*'.  CaMi> TaHAH no yroaoBHbiMt 3amnTaMi> msjio BMCTynajrb, a, okoh- 
nuB'b ropmumecKiii įaKyabTerb B'b Jlonflost, noflBH3aJicfl 3arhM'b bt> KanecTB-fc ajĮBo- 
Kaia npeaMymecTBeHHo bt> KpynHbix'b rpaaqiaHCKHX'b nponeccaxi> bt> BoMČet, 
IoraHMcfieprt. KHAificKift nojinrasecKiū nponeccb, KOTopbiS OHb Beat bt> IOmc- 
Hoft AįpHK'h, O3HaK0Mwn> ero cb TSHceabiM'b nojioaceHieM'b ero copoanseft 
h 6bWb nanajioMb ero nojurnmecKoft A'fejrreJibHocTH, KOTOpyio, onHaico, He Bet oah- 
naKOBo ųtHHT'b. Cm. Finger, Die Sendung dės Rechtanwalts S. 25. (Ha h boo6- 
me roBopa, pa3cy>KAeHiH MaxaTMa raHjiH, stoto SKcųeHTpHnnaro MncraKa,— 
nyčJinsHO yTBepacjiaBiiiaro, hto ero „CaMb Boto nocbiJiaeTO B'b JIohhoht>“, B'b 
Ka’iecTB'b CBoero opyuifl, jrfcjiaTb »3aHBaeHifl oto Bceii MBsiH",—e/iBa jih Moryn, 
CTOraTbCH cepbe3HMMH h SbiTb npHHATbi 6e3b granum salis,—Korjia ohii TpaKTyerb 
061 ajĮBOKaTaxi> h 3aniHTHHKax'b). Ho B'fepHO to, mto toto, kto acejiaeTO, bt> sa- 
ųecTB'b 3aniHTHHKa, fl’feftCTBOBaTb Ha ApyrHXT>, TporaTb h ydiaoiaTb, aoJDKeHb 
caMi> hto-jihSo npeACTaBJMTb coSoro, fibiTb, B'b CMbicji'h yAOBaeTBopeHia STune- 
CKHM*b  TpedoBaHiflM'b,—y BepuiHHb, no Kpataefi M'bpt crpeMHTbca kt> humt?.
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llpeAffleTHbiM yKa3aienb.
A6oaauia cm. IloMHJioBaHie.
AjiBOKaTypa: 96, yaacrie a. B'b Ha3Hane- 

H1H 3aiUBTHBKOB'b H 6e3Me3AHO& 3a- 
mart 92 h ca.

AKKy3aTopHMft npoueccb cm. O6bhhh- 
TeabHbift.

AjIbTepHaTHBHblH oSBHHeBlH 180. 
AhuiIh: yroa. 3am. B'b A. 44 a ca.
ApecTt npeiiMeTOBi. h AOKyMeHTOB'b, ne- 

peflaHHbixT> 3amHranKy KaieHTOM-b 
77 h cji.

B3aHMOOTHOineHia Mesmy 3amaTHBKOM'b 
H KJlieHTOM'b 63 3 CJI.

BoeHHbie cynbi: 3aiwa bt> b. c. 156 h cji. 
Bo3Harpa»aieHie 3anniTHBKa 28 n cji. 
Bo3o6HOBJieHie ntjn> h 3amirra 189 h cji. 
BH-fcniHflH cTopoHacyaefiHoii ptqn 127 h cji. 
BpeMeHHoe npaBBTeabcrBo 56.
BpeMM npon3HeceHifl 3aniHTHTeJibHoii pi­

na 117 H CJI.
BcTynjieHie pina 128 h cji.

raHAH 202 h cji. 
repMaHia: Yroa. 3anjHTaB'b T. 44. 
rpeuifl: yroji. 3amnTa B'b ApeBHefi F.

JleMOcįeH'b 34, 126.
JĮojnKHocrb a 3amnTa 12 h cji.
JIpeBHocTb: 3amnTa B'b n. 31 h cji., 

158 n cji.
Jlyaab h yTOJi. 3 amaia 200.

3aKJiioqeHie pina 133 h cji.
3aKOHi»: oraoineHie 3am.HTHnKa kt> o6- 

meMy 3. 84 a cji.
3auiHTHTejibHaH ptab 110 a cji.

JfeaoiKeHie ,naHHbiX'b Biaa 132 a ca. 
I43MtHeHie oČBaaeHiH a 3amaTa 173 a cji. 
KMMyaaTerb cjiOBa 141 a cji.
HMnpoBB3aaia 115.
MHKB33BUiOHHblii (pO3bICKHOft) npoiieccb 

a yroji, 3am. 40 a cji., 83 a cji.
MHCTaaaia: nepeHocb jrbaa 3amaTHB- 

BBKOMb B'b CJltjiylOmyK) B.
MHTepnpeTaaia 3aK0H0Bi> a yroa. 3a- 

iUBTa 84.
HcnojiHeaie nparoBOpa a yroa. 3amaTa.

KaccaaioHaaa aacTaHiiifl a yroa. 3amaTa 
KoaaeKTBBHbie BHTepecbi a yroa. 3ama- 

Ta 19 a ca.
Koaaa3ia Meacay 3amaTH3K0M'b a non- 

3anĮBTHbIM'b 83.
Kollusionsgefahr 65.

KoHįaaKTbi MeHcay aamaTHaKOMb a aal- 
eHTOMii 68 a ca.

JIo>Kb Ha cyjit 22 a ca.
MaTepiaabHaa 3amaTa 6.
MecTb: o6binaii m. b yroa. 3amaTa 30 n ca, 
Ha3Ha^eHie 3amaraaKa 80 a ca., 88 a ca. 
HanoaeoH'b I a yroa. 3amaTa 43.
Hanaao 3amaTbi no yroa. fltay 107 a ca. 

164 a ca.
Nebenreiden cm. Penaaaa.
OfiBBHBTeabHbift (cocTS3aTeabHHfi) npo- 

neccb 44, 83, 121, 195.
OfiacaaoBaHie cm. PlHCTaHijia.
OfimecTBeHHoe Matsie a yroa. 3amaTa49, 

187 a ca.
»O6mecTBeHHoe cayaceHle“ yroa. 3ama- 

tm 7 a ca.
Ofimia Haaaaa npouecca (ycTHOCTb a 

npon.) a yroa. 3amaia 172 a ca. 1 , 
06'beKTBBHOCTb 3amBTbi 59 a ca. 
OrpaacaeHie oco6bixi> HHTepecoB'b Kai- 

eHTa 3amaTHBKOM,b 70.
OnacaHie npejwra p-feųa 131 a ca. 
OpHaMeHTbi B'b pina cm. ParopaKa. 
OTBtT-b oOBHHBTeaiO B'b 3amnTHTeabH0fi 

pina 131 a ca.
OTKa3T» ott> 3amaTbi 83, o. ori 3ama- 

TnTeabHoii pina III a ca.
Plaidoyer cm. 3amBTaieabHaa ptnb. 
no«O3ptHie B’b yroaoBHOM'b aiai 
IloMBaoBaHie a 3amaTa 185 a ca.
IlocTopoHHiH aaaa Kaicb 3amaTHBKB 94, 

a ca.
rioaBTBaecKie 3amaTHBKB 56.
IIpaBa a o6fl3aHHOCTB yroa. 3amaTBBKa 

57 b ca.
npenBapineabHoe caiacTBie: ynacrie 3a- 

maTbi B'b n. c. 100 a ca.
npejicTaBHTeab: 3amaTHHK'b, Kain*  n. 

oČBBHseMaro 15 a ca.
npe3yMnųia boni viri 106, 195. 
npa3HaHie no«3aniBTHaro 23 a ca. 
npoįjeccioaaabHbie 3amaTHBKB 94 a ca. 
nySaaaHafl 3amaTa cm. Ha3HaaeHje 

3amnTHBKa.
ny6jnwH0CTb pa36apaTeabCTBa cm. 06- 

mia Haaaaa npouecca.
PaBHonpaBie CTopom, 98 a ca.
Pa3AtaeHie Tpyua: yroa. 3amaTa ci> 

tohkb 3pbHlH p. t. B'b npoueccb 13 a ca.
PeBoaiouin 43.
Penaaaa 115 a ca.
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PeįjopMM B’b yrojiOBHOft 3aiunrfe 88 h cji. 
Phmt>: yroii. 3amHTa bt> jĮpeBiieMb P. 

33 n cji., 35 h cji.
CBo6o.ua pina cm. MMMyHHTeTt. 
„CBodoAHafl 3amnTa" 47 h ai., 52. 
CBHH'frrejin: c. oSBHHeHia h 3amnTbi 99, 

cm- HacTHMft Aonpocį c.
CBHA'hTejibCTBo 3amnTHHKa na cyn'b no 

atny KaieHTa 75 h cb., 77.
CMepTHaa Ka3Hb, 187, cm. KcnojiHeHie 

npnroBopa.
CHomeHia (nncbMeHHbifl) 3amnTHHKa ci> 

apeCTOB3HHbIM-b KJlieHTOM’b 65 H CJI.
CoBirb 3anĮHTHHKa nouBaniuTHOMy 24 

H CB., 196 H CJI.
CoBtrb npHCHHCHbix<b noB’hpeHHbixb 93, 

199 h cji.
CočnpaHie MaTepianoB-b 3amHTHHK0M'b 

165 h cji.
CoaepHeaHie 3aniHTHTejibHoft piga 119 n cji.
COBHJiapHOCTb 3amHTHHKa H OČBHHSie- 

Maro 25 h cji.
CoMHtHie: 3HaqeHle c. B'b yrojioBHOM-b 

A'fcji’b 62 cji.
C0CTH3aT6JIbH0CTb Ha npesBapnTenbHOM'b 

CJltflCTBlH 108 H CJI., cm. 06mifl Ha- 
najia nponecca.

ConiajibHMH nepTM yroji. 3amHTH 161 h cji.

CyaeČHoe KpacHoptųie 121 h cji.
CyneSnoe cjituciBie: 3amHTHHK-b Ha c. c. 

66 h cji.
CynečHbie opaiopbi 125.
Cyae6HbiH oihh6kh 192 h cji
CyaoroBopeHie cm. CyneČHoe cjrbacTBie.
CyAb: OTHomeHifl Mėnesy 3ainHTHHKOM-b 

h c. 84 9 cji.
TaftHa: cočsioseHie 3amHTHHK0M’b Taftiibi 

CBoero KJiienTa 70 h cji.
TajitoH-b cm. Mecrb.
yHHBepcajibHMii xapaKTepi> yroji. 3amnTbi 

156 h cji.
yxoflb 3amHTHHKa H3t ji'fejia 67 h cji. 

Cm. OTKa37>.

4>opMajibHaH 3amHTa 6.
‘į’paHnia: yroJi. 3amHTa bo 4>.

UepKOBb h yroji. 3aniHTa 39, 45, 195 h cji. 
LlHiiepOH’b 34 h cji., 128 h cji., 137, 202. 
HacTHbiii Aonpocb CBHS’feTeseft co cto- 

pOHbl 3aiHHTHHKa 168 H CJI.
Hacrabifl JiHua bt> KasecTBi yroJioBHbixb 

3aiIĮHTHHKOB'b 94 H CJI.
Hecrb (ocKop6jieHHbix'b) h CBo6o.ua 3a- 

IHHTH.
SjiOKBeHniH cm. CyaeČHoe KpacHoptnie

CBo6o.ua
CBo6o.ua
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jiH3ift“. OTHomeHie 3amHTHHKa kt» očmeMy 3aK0Hy h kt> KOJineKTHBy.

IV.

yroaoBHaa 3amHTa cb tohkh sparną petJjopMti................. 88
O6a3aTejibHaa 3amHTa h pacniHpeHie ea npeji'kiOB'b. O xpy- 

rfe jikut., HMiiomEDCb npaBO 3aHHMaTbCH yrojioBHofi 3aniHT0ft. fie- 
o6xoflHMOCTb ynpoaeHia Haaaa'b paBeHCTBa oČBHHeHia n 3amnTbi. 
3anĮHTa ao cyAefiHaro 3acij,naHiH—Ha npe.HBapHTejibHOM'b cjrbACTBiH.

CBo6o.ua


žoš -
v.

3aniHTHTejrBHasi pfenb..............................   110
3HaqeHie 3anĮHTHTeabHoft piqH. Heo6xoaHMocTb 3auiHTHTeab- 

Hoft piqH bt> npoiieccb. Ptqb h penJiHKa. BpeMH npOH3HeceHiH 
3aimiTHTenbHoft p-fcqH. 06b OT«iabHbixb qacrflxb 3ainnTHTejibHOii 
p-femi h HXb nocTpoeHin. 3amHTa h aaoKBeHHiH.

VI.

YrojiOBHafl 3aiiĮHTa h HMMyHHTerb ........................................... 141
O CBofiojĮHOft 3amnT-h BooSme. IdMMyHHTeTb 3amHTHTeJib- 

Hoii p±qH Bb 3ana«Hoii EBpoįrb h Ha noqBt Hainero npaBa. llpe- 
fffcjIM HMMyHHTeTa.

VII.

O6miii B3iviflA’b Ha pojib 3aiiĮHTHHKa B-b yro.noBHOM'b A-fejrh 
h 3aKJHO*ieHie ......................................................................... 155

yHHBepcajibHbifi xapaKTep”b coBpeMeHHoft yrojioBHoii 3amnTbi. 
SbojhouIh Hflen yronoBHoft 3amHTbi. IlocpeAHnqecTBO 3amHTbi Meac- 
ny HHflHBHjiyyMOM'b h KoaaeKTHBOMb. MopajibHbiii CMbicjib yrojiOB- 
HOH ’3amHTbI. IlOCTOHHHaH CBH3b 3aiHHTHHKa Cl» KJlieHTOM'b OTb Ha- 
qajia ho KOHua. 3a«aqa 3amHTHHKa np« cočnpaHiH MaTepiajiOBb h 
jiaHHbix’b. Pojib 3amnTbi Ha cyjĮoroBopenin npn MeTaMOp4)O3axb 06- 
BHHeHifl (H3M±HeHiH oČBHHeHia H np.). B-b nocjrfeflyiommcb hhct8H- 
Hinxb. B“b KaccaiiioHHOM-b cyjrb. yqacTie 3aniHTH npn HcnojiHeHin 
HaKa3aHifl (cMepTHoft k33hh). IloMHJiOBaHie h 3aniHTa. OTHomeHie 
aamHTM kt> BO3o6HOBJieHiio yroiioBHaro fltJia. 3aKjiK>qHTeJibHbisi
3aMtqaHiH.

npeAMeTHbiii yKa3aTejib................................................................ 203

CnHCOiCb conHHeHifi h pačorb......................................................... 205



3aMtqeHHHH one^aTKH

Ha CTpaHHiĮ'b HanenaTaHO AOJDKHO ČbITb

6-15 CTp . CHH3y Schulddlosigkeit Schuldlosigkeit
.-14 0 n diesen diese
.-13 * 9 verteidieigung Verteidigung

3 9 formali formai
.- 1 • 0 Peso n Person
1- 1

* 9 straffverfahren Strafverfahren
8-14 9 0 Einzelpersonltchkeit Einzelpersonlichkeit
8- 5 • csepxy Machibefugniss Machtbefugnis

12- 3 0 CHH3y Traitė Traitė
p- 3 B Plutot Plutdt
.- 1 0 w Vnrteiger im schweiz Verteidiger im schweiz.

13- 5 9 0 Rodical Radikal
13- 5 0 nnr nur
13— 1 9 Geistigeu Geistigen
14-15 0 Geselschaft Gesellschaft

b”"- ■ 9 0 Sei sei
17- 1 0 0 Rech Recht
18— 5 0 Vortretung Vertretung
.- 6 * 0 vertreefende Vertretende

19— 4 9 Schtt’a Schott’a
20-25 9 Verteier Verteidiger
20—24 n 0 Angklakten Angeklagten
20-23 Warheit Wahrheit
21— 9 Interesskollision Interessenkollision

9------ 0 Zwissheu Zwischen
_ 0 Prozrssz weck Prozesszweck

’-10
H normali normaler

27- 1 0 0 Bauer Die Bauer, Die
29— 5 >> >1 HaMfeiuKa HacM-fcniKa
33- 1 * Werken Werke
43- 9 0 Gefarllch Gefahrliche
49-21 0 Beweiser Beweise
53- 5 0 0 compoled compelled

„ — 4 0 * cana can a
58— 1 0 strafprocessrecht Strafprozessrecht
60- 8 0 CBepxy wonn wenn
65—12 0 CHH3y Verhaften verhaften
69- 8 M » npe/ĮaBaTb nepejraBaTb
71-16 0 // Aligemelnen Aligemelnen
73— 3 0 Entwurt Entwurf
74-22 >> CBepxy HenpeAoaHMbift HenpeoAOJiHMbitt
75- „ ,, CHH3y Kunst’a Kunst
86- 6 CHH3y Suffisoment Suffisement
87-15 J9 Gechworene Geschworene
87—13 n 99 eugen Zeugen
90-11 f t CBepxy Aasfūhrung Ausmhrung
90— 9 H CHH3y cepb3e3HOMy cepbe3HOMy
92—10 >> CBepxy onpeAtHiH onpeA'feaeHin
94— 7 >> CHH3y šeiche solche



94— 6 „ »
„-5 99 99

4 99

„- 4 99 99
n”“ 3

99 99

96-16 91 99

97— 2 91 19

97- 1 91 99

98— 7 91 99

99— 8 19 99

100- 2 91 91

100— „ 99 99

101— 6 99 CBepxy
102—18 99 99

104— 1 99 99

106—19 99 CBepxy
108— 5 99 CHH3y
114— 5 91 99

2
116- „

99 91

99 99

118—12 99 CBepxy
120- 9 99 CHH3y
124- 6 99 19

124— 4 * 99

128— 2 99 99

132- 8 99 99

„- 7 1) 99

. - 5 99 19

„- 4 99 S)
137- 8 99 99

138—16 99 CBepxy
2 99 CHH3y

139—19 99 CBepxy
„-22 99 CHH3y

146-21 99 99

„-20 99 99

147— 7 99 99

150—15 99 csepxy
152—13 >9 99

162— 8 99 >9

163- 8 99 CHH3y
168- 3 99 CBepxy
169- 1 99 99

„“•12 99 CHM3y
172- 6 99 99

174— 6 99 99

175- 3 99 99

180—20 99 CBepxy
181-14 99 99

184- 9 99 CBepxy
„-10 99 CBepxy
„- 2 99 CHH3y

188- 1 99 CBepxy
„—15 99 99

„—22 99 CHH3y
„—17 9i 19

99"” n 99 99

„—16 99 99

189— 8 99 99

193— 5 >> 99

unsere 
valle 
Noch 
Entwarf 
hoben 
crpajiiomie 
Ehrenhaftlkeit 
Verteidlger 
ų-fcrb
Gericht verfassungesetz 
Jahrcehnte
V erteidigertatigkeit 
napTift 
cočpaBūo 
Strafppozessordnung 
bono 
ūberfuren 
gnfūhrt 
prak, tisch 
Strafprocessrecht 
6e3ynpeiqHbift 
Zumeri 
Verteigertatigkeit 
Rūstzeig 
P h et or ik 
iedoch 
dieinigen 
beantwortun 
ia 
Bereddsamkeit 
Da2tellung 
Reichgericht 
Leiden schftlichkeit 
das 
Asserung 
Verantvortung 
lawa 
offen lich 
Pa3HHl»

'Solen 
schotz 
mumvunden 
missen 
systematisch 
oqep*iHTb  
Strafdrozessrecht 
Staafprozessrecht 
Haupverhandlung 
Verteidigungswoffen 
ton 
derstelt 
strafprozessordnung 
(
Wargha 
erlaubtdn 
Beschufdigung 
Strafjusfiz 
Susseier 
Ssrafprocessordnung 
Ystizmord 

innere 
volle 
Nach 
Entwurf 
haben 
crpajiaiomie 
Ehrenheftigkeit 
Verteidiger

Gerichtsverfassungsgesetz 
Jahrzehnte
V erteidige i tatigkeit 
CTOpOHb 
coSnpaHiio 
Strafprozessordnung 
boni 
uberfūhren 
Geftihrt 
praktisch 
Strafprozessrecht 

6e3ynpeqHbiii
Zūrnen 
Verteidigertatigkeit 
Riistžeug 

Rhetorik 
jedoch 
diejnigen 
beantworten 
in
Beredsamkeit 
Darstellung 
Reichsgericht 
Leidenschaftlichkeit 
dės
Ausserung 
Verantwoitung 
law 
čffentlich
Po3hh-l 
Sollen 
Schutz 
unumwunden 
mūssen 
systematisches 
oqepTHTb 
Strafprozessrecht 
Strafprozessrecht 
Hauptverhandlung 
Verteididungswaffen 
von 
darstellt 
Strafprozetsordnung

Vargha 
erlaubten 
Beschuldigten 
Strafjustiz 
aussester 
Strafprozessordnung 
Justizmord


